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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

No. 74-2638 

Greene County Planning Board, 

Petitioner, 

v. 

Federal Power Commission, 

Respondent, 

Power Authority of the State of New York, 

Intervenor. 

On Petition To Review Orders 
Of The Federal Power Commission 

BRIEF FOR THE FEDERAL POWER COMMISSION 
STATEMENT OF THE ISSUES 

1. Whether the Commission properly concluded that the 
instant proceeding did not involve matters subject to Commis¬ 
sion regulation under the Federal Power Act? 

2. Whether this Court has jurisdiction to review the 
Commission's actions in this case under Section 313(b) of the 
Federal Power Act, given that the Commission did not act pur¬ 
suant to the Federal Power Act in this proceeding? 






3. Whether the Commission properly issued the Presi¬ 
dential Permit involved herein under the terms of Executive 
Order No. 10485? 

a) Whether the Commission properly concluded 
that Section 7(d) of the Energy Supply and Environ¬ 
mental Coordination Act of 1974 exempted this pro¬ 
ceeding from all of the requirements imposed by the 
National Environmental Policy Act of 1969? 

b) Whether the Commission, in issuing the 
disputed Presidential Permit, properly complied with 
all provisions of Executive Order No. 10485? 




REFERENCE TO RULINGS 


Under review here are two unreported orders of the 
Federal Power Commission issued in Power Authority of the 
State of New York , Docket No. E-8414: "Order Granting 
Interventions And Denying Requests For Hearing And Consoli¬ 
dation" issued on September 13, 1974 (R. 130); and "Order 
Denying Petitions For Rehearing" issued on October 25, 

1974 (R. 144). Also at issue here is a "Permit Authorizing 
Power Authority Of The State Of New York To Construct, 
Operate, Maintain And Connect Electric Transmission Facil¬ 
ities At The International Border Between The United States 
And Canada" issued September 13, 1974 (R. 136). 

This case has not previously been before this Court. 
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STATEMENT OF THE CASE 

The instant proceeding is based on the application of 
September 21, 1973 (R. 1), filed with the Federal Power Com¬ 
mission (Commission) in Docket No. E-8414 by the Power Au¬ 
thority of the State of New York (PASNY), 1/ seeking author¬ 
ization, in the form of a Presidential Permit to be issued 
by the Commission pursuant to Executive Order No. 10485, 2/ 
to construct, operate, maintain and connect certain limited 
electric transmission facilities at a point on the United 
States-Canadian boundary in the town of Fort Covington, 
Franklin County, New York. The purpose of the connection 
point was to allow PASNY to import Canadian electric power 
to help meet New York's summer power demands. 

PASNY described the border facilities, for which the 
Presidential Permit was sought, as "a single circuit steel 
lattice-type tower with supporting structure, land and ap¬ 
purtenant facilities to be owned, constructed, operated and 

1/ "A Corporate municipal instrumentality, a body corpo¬ 
rate and political subdivision of the State of New 
York exercising governmental and public powers" (R.3), 
including the authority "to construct and operate facil 
ities for the transmission of electric energy" (R. 4). 

2/ September 3, 1953, 3 C.F.R., 1949-1953 Comp., 970. 



maintained by [PASNY] connected at the international border 
with a similar 765 kv circuit suspended from a similar tower 
on the Canadian side of the border" (R. 5). PASNY stated 
that separate application had been made to the Public Service 
Commission of the State of New York (PSCNY), as required by 
Article VII of the New York Public Service Law, for a Cer¬ 
tificate of Environmental Compatibility and Public Need in 
regard to those transmission line facilities needed in New 
York to transmit power to and from the connection point at 
the Canadian border (R. 5). 3/ 

In response to the Commission's notice of PASNY's ap¬ 
plication for Presidential Permit, issued October 16, 1973 
(R. 45), the Greene County Planning Board (Board) filed its 
petition to intervene on November 7, 1973 (R. 47), alleging, 
in part, that the facilities covered by the application would 
harm the environment of their immediate location and would, 
in addition, be part of a wider plan which the Board felt to 
be unnecessary and ill-planned (R. 48). With regard to the 

3 / It should be emphasized that the facilities for which 
the Presidential Permit was sought from the Federal 
Power Commission consist essentially of one steel tower 
and a few hundred feet of cable stretching to the 
vertical plain at the border. 
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latter allegation, the Board referred to "a comprehensive 
integrated plan,” which was said to include the Blenheim- 
Gilboa hydroelectric project (Commission Project No. 2685), 
the proposed Breakabeen hydroelectric project (Commission 
Project No. 2729), and "additional generating and transmis¬ 
sion facilities" which, the Board feared, would have "a mate¬ 
rially adverse impact on Greene County" (R. 47). 

Board stated its opposition to the permit application 
and contended that proceedings on the application should not 
be conducted separately from the proceedings relating to the 
Blenheim-Gilboa and Breakabeen projects. 4/ In this regard, 
it requested (1) a public hearing on the permit application, 
(2) an environmental impact statement as to the border facil¬ 
ities "and the entire 765 kv network, and related generation, 
of which" the border facilities would be a part, and (3) 
"consolidation of the issues in Docket No. E-8414 with" those 
in Project Nos. 2685 and 2729 (R. 48-49). 

On November 16, 1973, PASNY filed with the Commission, 
its answer to Board's petition to intervene (R. 51). In 


4/ Blenheim-Gilboa Project No. 2685 has been licensed by 
the Commission. Breakabeen Project No. 2729 has been 
proposed and is the subject of separate licensing pro 
ceedings before the Commission. 
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opposing such intervention/ as well as the requests in the 
petition, PASNY stressed the geographic distance (R. 53-54) 
and lack of connection,between the proposed border facilities 
and the electric generation and transmission facilities in 
Greene County (R. 56-57). It also emphasized that the trans¬ 
mission line facilities needed to transmit power to and from 
the border crossing point were the subject of a separate 
proceeding before PSCNY and would be considered at length by 
that Commission with the aid of public hearings (R. 54). 

PASNY noted that these related facilities would meet the 
existing state-wide interconnected transmission system at a 
point near Utica, some 70 miles from Greene County (R. 54). 

The thrust of PASNY's answer — that Board had failed to 
show any real interest in the issues involved in the appli¬ 
cation for Presidential Permit — is demonstrated, in part, 
by its statement that the petition "contains speculative and 
conclusory allegations with respect to possible or proposed 
generating facilities" and a wholly separate transmission 
facility (R. 55). The referenced transmission facility is 

the Gilboa-Leeds transmission line, to be constructed from 
the Blenheim-Gilboa hydroelectric project to Leeds, New York. 
Completely separate and extensive proceedings, of which 
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Board has been a part, have taken place at the Commission 
concerning the location and design of that transmission line 
which, as a specific part of a non-Federal hydroelectric pro¬ 
ject, is required to be licensed under Part I of the Federal 
Power Act (Act)(16 U.S.C. §792, et seq .). 

Because "[t]here is no physical or logical connection 
between" Blenheim-Gilboa or the proposed Breakabeen Project 
and the border crossing facilities for which a Presidential 
Permit is required (R. 56), PASNY saw no basis for Board's 
intervention or the granting of its requests. 

On December 10, 1973, Peter J. O'Reilly (O'Reilly), 
not a party to the proceeding before this Court, filed out 
of time 5 / his petition to intervene in Docket No. E-8414 
(R. 74). While O'Reilly stated that the facilities to be 
authorized by the Presidential Permit would adversely 
affect Lewis County, New York, his expressed concern related 
not to the border crossing facilities themselves, but rather, 

5/ In its notice of October 16, 1973, the Commission had 
established November 7, 1973, as the final deadline 
for the filing of such petitions (R. 45). 
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* 

to the proposed transmission line which would be connected 
to the border crossing facilities. 6 / He made requests 
similar to those set out in Board's petition, although he did 
not urge the consolidation of Docket No. E-8414 with Project 
Nos. 2685 and 2729 (R. 75). 

Also on December 10, 1973, the Association for the 
Preservation of Durham Valley (Association), not a party to 
the proceeding before this Court, filed out of time its 
petition to intervene in Docket No. E-8414 (R. 76). Like 
Board, it expressed concern as to lands within Greene County, 
and its discussion of the border crossing facilities re¬ 
vealed a position similar to that of Board. In fac.t, the 
requests made by Association in its petition were identical 
to those made earlier by Board (R. 77-8). 

PASNY responded to the petitions to intervene by both 
O'Reilly and Association by filing separate answers with the 
Commission on December 21, 1973 (R. 81 and 88, respectively). 


6/ Although the transmission line facilities needed to 

connect the border crossing point with the existing in¬ 
terconnected system are proposed to pass through Lewis 
County, the border crossing facilities themselves are 
not in Lewis County. Again, the connecting transmission 
line is under the regulatory jurisdiction of PSCNY. 
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J .11 regard to O'Reilly, PASNY argued that his belief that the 
border facilities for which the Presidential Permit was sought 
would affect Lewis County, New York, was mistaken, since that 
county was located many miles south of the crossing point 
(R. 84). PASNY opposed his intervention, as well as the re¬ 
quests made in his petition, pointing out that his concerns 
should not be addressed to the Commission but to PSCNY, the body 
having jurisdiction over the transmission line facilities which 
would pass through Lewis County. 7/ It stated that O'Reilly had 
"not claimed any interest in any matter over which the [Federal 
Power] Commission has jurisdiction in this proceeding" (R. 84). 

With respect to Association's petition to intervene, 

PASNY essentially restated its earlier comments made in regard 
to Board's similar petition, declaring that: 

No direct connection between the terminus of 
the transmission line from the Canadian border near 
Utica and Project Nos. 2685 and 2729 is presently 
planned or proposed. If such a direct connection 
is ever constructed, it will be constructed for the 
purpose of strengthening the statewide intercon¬ 
nected transmission system and not specifically 
for the purpose of linking Project Nos. 2685 and 
2729 with the border crossing involved in this 
Presidential Permit application. ... such a 
direct link may never be constructed since it is 
only one of several possible methods of strength¬ 
ening the statewide interconnected transmission 
system in that area of the state. (R. 93.) 


7/ As noted, a proceeding is ongoing at PSCNY pursuant to 
PASNY's application, under State law, for a Certificate 
of Environmental Compatibility and Public Need as to 
such facilities. 


/ 
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In opposing Association's intervention and requests, 

PASNY went on to note that, while the torder facilities would 
be "indirectly interconnected through the facilities of others 
to [for example] the facilities involved in Project Nos. 2685 
and 2729," such incidental connection would only exist be¬ 
cause of the general policy favoring the interconnection of 
all electric generating and transmission facilities, an im¬ 
portant and widespread practice among utilities which aids 
electrical system reliability and is common in the State of 
New York and throughout the United States. 

While the Commission was considering PASNY's application, 
the Congress enacted the Energy Supply and Environmental 
Coordination Act of 1974 (P.L. 93-313, 88 Stat. 246), whose 
Section 7(d) specifically related to the border crossing 
facilities at issue. 

Following the filing of the above-referenced petitions 
to intervene in Docket No.E-8414 and PASNY's answers thereto, 
the Commission continued to gather information needed for its 
consideration of the issues involved in the application for 
Presidential Permit. For example, it received on July 8, 
1974, in response to its specific request, supplementary in¬ 
formation from PASNY (R. 100) which included a copy of the 





contract entered into by PASNY and the Quebec Hydro-Electric 
Commission (Hydro-Quebec) concerning the proposed transfer of 
power which necessitated the border crossing facilities (R. 102). 

The Commission proceeded solely under the terms of 
Executive Order No. 10485 of September 3, 1953, which requires 
the Commission to perform certain functions previously per¬ 
formed by the President in regard to electric power facilities 
on the borders of the United States. The Commission did not 
proceed under the terms of the Federal Power Act . 

One of the requirements of this Executive Order is that 
the Commission obtain the "favorable recommendations of the 
Secretary of State and the Secretary of Defense" with respect 
to any Presidential Permit which the Commission proposes to 
issue. On August 2, 1974, essentially identical letters 
were sent by the Chairman of the Commission to the Secretary 
of Defense (R. 120) and the Secretary of State (R. 124). 

They set forth, at some length, the facts of the permit 
application proceeding, including a description of the pro¬ 
posed border crossing facilities, the rationale underlying 
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the proposed power transfer 8 / and the essential terms of 
the agreement between PASNY and Hydro-Quebec. The letters 
also noted that: 

An environmental impact statement with respect 
to the Commission's issuance of the permit under 
Executive Order No. 10485 to PASNY for the Fort 
Covington facilities is not required by reason of 
Section 7(d) of the Energy Supply and Environ¬ 
mental Coordination Act of 1974 (Public Law 93-319, 
approved June 22, 1974, 88 Stat. 246), ... 

In order to facilitate consideration of the proposed permit 

by the Secretary of Defense and the Secretary of State, the 

letters included a draft of the proposed permit as well as 

copies of PASNY's application and other materials filed with 

the Commission in regard to the application (R. 126). 

On August 19, 1974, the Commission received the response 

of the Department of Defense (R. 128). Noting that "the 

purpose of this transmission line is to transmit power from 

Canada into the United States," the Department declared that 

it was "not aware of any existing reason to withhold approval 


8 / The contract between PASNY and Hydro-Quebec declares 
that "an interconnection between the power systems 
in Quebec and New York will be mutually advantageous 
because of the diversity between their respective 
system loads" (R. 103) . 
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of the request" of PASNY and that the "language of the 

draft permit ... [was] acceptable ..." (R. 128). _9/ 

On August 26, 1974, the Commission received the response 

of the Department of State which declared, in part: 

The Department has considered the material en¬ 
closed with your letter and supports the issuance 
of the permit in order to expedite the prompt con¬ 
struction of facilities for the importation of 
hydroelectric energy thereby helping to assure 
an adequate energy supply for New York. The 
Department finds the language in the draft per¬ 
mit acceptable and has no revisions or additions 
to suggest (R. 129). 

On September 13, 1974, the Commission issued its Order 
Granting Interventions and Denying Requests for Hearing and 
Consolidation in Docket No. E—8414 (R. 130). Therein, the 
Commission specifically noted the contentions of Board, set 
forth in its petition to intervene of November 7, 1973 (dis¬ 
cussed, supra ). It also stated that "similar allegations 
[were] asserted and relief requested" in the petitions to 
intervene filed out of time by Association and O'Reilly 


9/ The Department did make a minor addition to the permit 
language, designating the Division Engineer in "New 
York City" as the Corps of Engineers representative 
with respect to the border crossing facilities. 


Qi 
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(R. 131). The Commission went on to note PASNY's primary 
answer to each petitioner—i.e., that there had been no 
showing of any legitimate interest with respect to the 
permit proceeding and no demonstration of any direct con¬ 
nection between the proposed border crossing facilities and 
Project Nos. 2685 and 2729 (R. 131). 

While it found that petitioners' participation in 
Docket No. E-8414 "may be in the public interest" and there¬ 
fore granted all petitions to intervene, the Commission held 
that, pursuant to the Energy Supply and Environmental Coordina¬ 
tion Act of 1974, Public Law 93-313, 88 Stat. 246 (ESECA), 
petitioners' requests for a hearing, an environmental impact 
statement, and a consolidation of proceedings should be 
denied (R. 132). In so doing, it set out, in full. 

Section 7(d) of that Act: 
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In order to expedite the prompt construction 
of facilities for the importation of hydroelectric 
energy thereby helping to reduce the shortage of 
petroleum products in the United States, the 
Federal Power Commission is hereby authorized and 
directed to issue a Presidential permit pursuant 
to Executive Order 10485 of September 3, 1953, for 
the construction, operation, maintenance, and con¬ 
nection of facilities for the transmission of electric 
energy at the borders of the United States without 
preparing an environmental impact statement pursuant 
to section 102 of the National Environmental Policy 
Act of 1969 (83 Stat. 856) for facilities for the 
transmission of electric energy between Canada and 
the United States in the vicinity of Fort Covington, 

New York. 

The Commission emphasized its belief that Section 7(d) 
was an explicit statement by Congress that the Presidential 
Permit sought by PASNY should be issued as soon as possible. 
"Requests made to the Commission by petitioners ... clearly 
must yield to the strong Section 7(d) exemption and direc¬ 
tive charged the Commission by the Congress on June 22, 1974" 
(R. 132). 

Also on September 13, 1974, the Commission issued its 
permit with respect to the border crossing facilities (R. 135). 






The permit specifically declares that the Secretaries 
of State and Defense "favorably recommended that the Permit 
be granted" (R. 136). It also sets out the Commission's 
finding that the permit's issuance is in the public interest. 10/ 
In addition, it states that the permit was issued: 

Pursuant to Section 7(d) of the Energy Supply 
and Environmental Coordination Act of 1974 v Public 
Law 93-319, approved June 22, 1974, 88 ^tat. 246), 
the provisions of Executive Order No. 10485, dated 
September 3, 1953, and the Commission's Rules and 
Regulations under said order, ... (R* 136). 

The permit makes clear that the Commission's authoriza¬ 
tion of the border crossing facilities is not unconditional. 
Article 1 declares: 

* 

The facilities herein described shall be sub¬ 
ject to all conditions, provisions and requirements 
of this Permit. This Permit may be modified or 
revoked by the President of the United States or 
by the Commission, and may be amended by the Com¬ 
mission on proper application therefor (R. 137) . 

Article 3, for example, states, in part: 

The operation, maintenance and connection of the 
aforesaid facilities shall be subject to the inspec¬ 
tion and approval of the Division Engineer Corps of 
Engineers, United States Army in New York City, who 
is in charge of the district affected herein, and a 


"Upon consideration of this matter, the Commission finds 
that the issuance of the Permit as hereinafter provided 
is appropriate and consistent with the public interest 

(R. 136). 
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representative of the Commission, both of whom 
shall be authorized representatives of the United 
States for such purposes (R. 137). 

In addition, Article 10 declares, in pertinent part: 

When in the opinion of the President of 
the United States, evidenced by a written order 
addressed to Permittee, the safety of the United 
States demands it, the United States shall have 
the right to enter upon and take possession of 
the facilities, or any part thereof, owned, 
operated, maintained and connected by Permittee 
under this Permit, ... (R. 139). 

On September 24, 1974, Board filed its oplication for 
rehearing of the Commission's September 13 order as well as 
its issuance of the Presidential Permit on that date (R. 140). 
Board asserted that the Commission had misinterpreted Section 
7(d) of ESECA by concluding that it exempted the border 
crossing facilities from the terms of the National Environ¬ 
mental Policy Act of 1969 (NEPA) and the Federal Power Act. 


\ 






Specifically, Board contended that while Section 7(d) 
of ESECA excused the preparation by the Commission of an en¬ 
vironmental impact statement under Section 102(2)(C) of NEPA, 
it did not direct the immediate issuance of the Presi¬ 
dential Permit and did not suspend the requirements of 
Section 102(2)(D),(A), and (B) of NEPA (R. 140). Board 
also declared that Section 7(d) did not "abrogate the Com¬ 
mission's comprehensive planning responsibilities under 

the Federal Power Act." (R. 140.) 

As a result, Board asserted that the Commission should 
not have issued the Presidential Permit without first order¬ 
ing a public hearing (R. 140). It also alleged that it had 
not been given an opportunity to be heard with respect to 
the permit and that the Commission had erred by not properly 
studying appropriate alternatives and by not making a system¬ 
atic, interdisciplinary analysis before issuing the permit 
for the border crossing facilities (R. 140). Board urged that 
rehearing be granted and that the permit be withdrawn "until 
the Commission processes the application in accordance with 
the law." (R. 140.) 

On September 30, 1974, O'Reilly filed his application 
for rehearing of the Commission's September 13 order and 
the Presidential Permit,issued on the same date. Using 
nearly identical language, O'Reilly made all but a few of 
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the contentions which had been put forth by Board in its 
application for rehearing. 

Thereafter, on October 25, 1974, the Commission issued 
its Order Denying Petitions for Rehearing, with respect to 
the applications filed by Board and O'Reilly (R. 144). 11/ 
With respect to the application of NEPA to the border 
crossing facilities, the Commission noted that both the Board 
and O'Reilly conceded that Section 7(d) of ESECA expressly 
eliminated the requirement that an environmental 
impact statement be prepared (R. 146-7). In response to 
the parties' contentions that other provisions of Section 
102(2) of NEPA imposed additional, separate requirements — 
other than the preparation of an impact statement — which 
would still apply to these facilities, the Commission re¬ 
ferred to the legislative history of ESECA and stated its 
belief that ”[t]hat history discloses that Congress intended 
all provisions of NEPA to be inapplicable to the Commission's 
action concerning the transmission facilities ... covered 
by the Permit" [Emphasis supplied] (R. 147). It pointed to 
the Conference Report covering ESECA and the specific ctate- 

11 / The third intervenor. Association for the Preservation 
of Durham Valley, did not apply for rehearing of the 
Commission's September 13 actions. 
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ment therein that the version of Section 7(d) eventually 
enacted provided "an exemption of a Canada - New York State 
transmission line from the requirements of [NEPA]." See 
House Report No. 93-1085, June 6, 1974, 93rd Congress, 2nd 
Session, page 41 (R. 147). 

Next, the Commission rejected the parties' 
contention that PASNY's application for the Presidential 
Permit was subject to the provisions of the Federal Power 
Act, specifically, the "comprehensive plan" requirement of 
Section 10(a) of the Act [16 U.S.C. §803(a)] (R. 147). The 

Commission pointed out that the permit application was not 
filed under the Act, but, rather, under the wholly separate 
terms of Executive Order No. 10485 (R. 147). It explained 
that the border crossing facilities would not be a "project" 
within the meaning of Section 3(11) of the Act [16 U.S.C. 
§796(11)] and that its "licensing jurisdiction under Part I 
of the Act [which includes Section 10(a)] does not extend to" 
either the border facilities themselves or related facilities 
(R. 147-8). 

In addition, the Commission stated that its encourage¬ 
ment of "the interconnection of electric systems located in 
the State of New York and the Province of Quebec through the 
issuance of the Permit to PASNY" was grounded in "certain 
authority delegated to it by the President of the United States 
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under Executive Order No. 10485" and was given specific im¬ 
petus by Section 7(d) of ESECA (R. 148). It pointed out that 
such encouragement by it was not based on Section 202(a) of 
the Act [16 U.S.C. §824a(a)], for that Section merely imposes 
the duty "to promote and encourage the interconnection and 
coordination of electric generation and transmission 
facilities ... within the United States " [Emphasis supplied] 

(R. 148). 

In response to the parties’ contention that the Presi¬ 
dential Permit had been issued summarily, the Commission 
stated that "[I]n accordance with Congressional directions 
contained in Section 7(d) of [ESECA], [the Commission] issued 
the permit after fully complying with the requirements of 
Executive Order No. 10485, ..." (R. 148). In this regard, it 
noted that, while the language in Section 7(d) of ESECA 
"clearly indicate[d] a sense of urgency ... [and shows] that 
Congress expected the Commission to act on [the permit] 
application as soon as possible," the Commission neverthe¬ 
less took the time needed to ensure that the issuance of 
the permit would be in the "public interest" and to obtain the 
"favorable recommendations" of the Secretary of Defense and 
the Secretary of State, as required by Executive Order No. 
10485. 

With regard to whether a public hearing should have been 
held before the permit was issued, the Commission specifically 
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stated that the objections of petitioners "to PASNY's applica¬ 
tion have been considered by the Commission and an evidentiary 
hearing on those objections is not necessary or appropriate 
for purposes of the Commission's discharge of its responsi¬ 
bilities under Section 7(d) [of ESECA] and Executive Order 
No. 10485" (R. 148). Further, the Commission pointed out 
that the parties who requested a hearing "do not reside in, 
or represent residents of, Franklin County, New York, where 
PASNY proposes to construct and operate the subject trans¬ 
mission facilities —" (R. 149). It noted that Board's 
interest involved Greene County, some 180 miles south of the 
border crossing point, while O'Reilly was concerned with 
Lewis County, approximately 90 miles to the southwest. The 
Commission then stated that (R. 149): 

Prevention of physical, economic or environmental 
injury or damage to lives and property in Greene and 
Lewis Counties resulting from PASNY's construction and 
operation of transmission lines is primarily the 
responsibility of [PSCNY] rather than [the Commission] 

• • • 

This is so, the Commission emphasized, because its own (R. 149) 

... jurisdiction over PASNY's transmission system 
extends only to those lines which are parts of 
hydroelectric projects or are located at the United 
States - Canadian border. 

The Commission went on to state that PASNY had applied to 
PSCNY for approval of those transmission line facilities needed 
to transmit energy to and from the border crossing point 
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(R. 149). 12/ As a result, the Commission declared, the 
Board and O'Reilly should submit their objections as to the 
construction of PASNY's overall transmission system to PSCNY, 
the regulatory body having jurisdiction over the routing and 
design of the bulk of that system, including the line from 
the border crossing point to near Utica. 

Finally, the Commission pointed out that ”[n]o claims 
of injury or damage have been made in this proceeding by 
any resident or public official or agency of Franklin County" 
(R. 149). It is that New York county, of course, in which 
the specific border crossing facilities would be located. 
Nevertheless, the Commission emphasized, the Presidential 
Permit includes conditions which are designed to prevent 
"injury or damage in the area to be occupied by the proposed 
facilities" (R. 149). It pointed, in this regard, to 
Articles 3 through 6 and Article 8 of the permit. 

The Commission concluded, therefore, that (R. 150): 

There are no factual issues relevant to^ 
this Commission's consideration of PASNY s 
application which require an evidentiary 
hearing for resolution. 


12/ Such facilities, as noted, would extend many miles 
— through the State of New York down to Marcy, near 

Utica, where they would meet the existing state-wide 
Interconnected transmission system. 
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The Commission noted, as well, that a hearing would delay 
the "energy-saving objective of Section 7(d) of [ESECA]" 
and stated that no "useful purpose would be served by holding" 
a hearing (R. 150) . 

Before denying the applications for rehearing filed by 
Board and O'Reilly, the Commission emphasized that these 
parties had both been "afforded an opportunity to be heard," 
since they had been permitted to raise all of their objec¬ 
tions to PASNY's permit application. 

Thereafter, on December 16, 1974, Board filed with this 
Court the instant petition for review of the Commission's 
order of September 13, 1974, as well as the Presidential 
Permit itself, also issued on that date, and the Commission's 
order which denied rehearing, dated October 25, 1974. 






ARGUMENT 


X. Issuance Of The Presidential Permit In No Way Involved 
The Federal Power Act And Jurisdiction Conferred By It 

Contrary to the persistent contention of Board that the 
Commission erroneously failed to proceed under the terms of 
the Federal Power Act in issuing the Presidential Permit to 
PASNY in this case, it is clear that that Act confers no 
jurisdiction and imposes no responsibilities as concerns the 
Commission's issuance of such permits. That Act at no point 
in its language mentions such permits, their issuance, or 
the facilities authorized by them. Board could point to no 
such language in its brief because it does not exist. 

A. Part I Of The Act Was Not Involved In 
The Commission's Action 

I, .t I of the Act, Section 3(11), 16 U.S.C. §796(11) 
defines a hydroelectric development. Section 4(e), 16 U.S.C 
§797(e), confers jurisdiction on the Commission to license 
certain hydroelectric projects. The only aspect of such a 
project which is similar to the limited transmission line 
facilities at issue here is "the primary line or lines tran3 
mitting power [from the hydroelectric project] to the point 





of junction with the distribution system or with the inter¬ 
connected primary transmission system," 16 U.S.C. §796(11). 

It is clear that the border crossing facility at issue 
here is not a "primary line" of any hydroelectric project 
licensed by the Commission. 13^/ As a result, the Commission 
was compelled by existing law to find in its Order Denying 
Petitions For Rehearing, issued October 25, 1974, that its: 

* * * licensing jurisdiction under Part I of 
the Power Act does not extend to the 765 kv 
transmission line and related facilities which 
were the subject of PASNY's application (R. 

147 and 148). 

Despite this fact. Board repeatedly ascerts that Part I 
of the Act applies to these border facilities by virtue of 
the "comprehensive plan" responsibility imposed on the Commis¬ 
sion by Section 10(a) thereof, 16 U.S.C. §803(a). Section 
10(a), however, by its own terms, only applies to "licenses 
issued under this Part." Since, as the Commission properly 
found, the border facilities do not require licensing under 
Part I, it follows that Section 10(a) does not apply in this 
case. 

13 / Board, it should be noted, does not in its brief contend 
otherwise. 
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In the final analysis. Board's arguments on this point 
reduce to a plea that there is a great need for a single regu¬ 
latory body having planning responsibility over all aspects 
of electric generation and transmission. Whatever the merits 
of that line of argument may or may not be, it is clear that 
such a contention is not relevant to this case. As the Supreme 
Court said in F.P.C. v. Louisiana Power and Light Co. , 406 
U.S. 621, 635-636 (1973), 

* * * a need for federal regulation does not 
establish FPC jurisdiction that Congress has 
not granted. 

Here, it is apparent that the disputed border crossing facil¬ 
ities are not subject to Commission regulation under the pro¬ 
visions of Part I of the Act. 14/ If Board believes that the 
facilities should be subject to such regulation, it should 
address its arguments to Congress, and not to the Commission 
or this Court. 

14 / Similarly, the transmission line facilities required 
to transmit power to and from the border crossing 
point are not regulated by the Federal Power Commission, 
but rather by PSCNY. 
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B. Part II Of The Federal Power Act Was Not 
Involved In The Commission's Action 

While the main purpose of the border crossing facilities 
authorized by the Presidential Permit is to allow the impor¬ 
tation of electric power by PASNY during summer months, it is 
true that the power contract between PASNY and Hydro-Quebec 
(R. 102) does provide for the possible exportation of power 
by PASNY. Board assumes from this that PASNY is required, 
under Section 202(e) of the Act, 16 U.S.C. §824a(e), to obtain 
formal Commission authorization for any exportation of power 
which might take place at the border crossing point here at 
issue. 

Before discussing the substantive aspects of this argu¬ 
ment, we must point out that Board failed to raise any issues 
concerning Section 202(e) of the Act in its application for 
rehearing (R. 140). As a result, assuming arguendo that this 
Court has jurisdiction to entertain this case under Section 
313(b) of the Act, 16 U.S.C. §8251(b), the terms of that section 
preclude consideration by this Court of issues relating to 
Section 202(e). F.P.C. v. Colorado Interstate Gas Co. , 348 
U.S. 492 (1955), and Rhode Island Consumers Council v. F.P.C. , 









30 - 


Since this Court lacks jurisdiction to consider Board's 
arguments relating to Section 202(e), there is no reason for 
the Commission to respond to these contentions. We address 
the interpretation of Section 202(e) solely to explain what 
we believe to be the correct resolution of the definitional 
problem occasioned by Sections 201(f), 3(3), 3(4) and 3(7) 
of the Federal Power Act, 16 U.S.C. §§824(f), 796(3), (4), and 
(7), respectively, and arguments o* Board in this case. 15 / 


15/ Section 201(f) removes from the scope of the Commission's 
general interstate public utility economic regulatory 
jurisdiction over "public utilities" the "* * * United 
States, a state or any political subdivision of a state, 
or any agency, authority or instrumentality of any one 
or more of the foregoing, or any corporation which is 
wholly owned, directly or indirectly, by any one or more 
of the foregoing * * * ." "Public utility" is a statutory 
term of art used in, and defined by. Parts II and III of 
the Federal Power Act, Section 201(e), 16 U.S.C. §824(e); 
and generally speaking, it means all investor owned elec¬ 
tric utilities which own or operate facilities for the 
transmission or sale of electric energy at wholesale for 
resale in interstate commerce. Parts II and III of the 
Federal Power Act, 16 U.S.C. §§824-825r, are directed 
primarily to the regulation of those systems in contrast 
to publicly owned (Federal, state or local) or cooper¬ 
atively owned systems which are borrowers from the Rural 
Electrification Administration. See, F.P.C. v. Florida 
Power & Light Co. , 404 U.S. 453 (1972); Dairyland Power 
Cooperative , 37 FPC 12 (1967); Salt River Project v. 
Colorado-Ute Electric Association, Inc. , 37 FPC 68 (1967) 
affirmed sub nom., Salt River Proje ct Agricultural Dls- 
trict v. F.P.C., 391 F.2d 470 (D.C. Cir. 1970), cert. 

(Continued on page 31) 
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Section 202(e) declares that "no person shall" export 
power without Commission authorization. Administratively, 
the Commission has determined that a publicly owned electric 
system of a state does not fall within the exportation con¬ 
trol authority of the Commission. See, the Presidential 
Permit issued on August 21, 1970, to the Lubec (Maine) Water 
and Electric District (attached hereto as Appendix A) where 
the Commission explicitly stated that state agencies, which 
fall within the definition of "municipalities" in Section 3(7) 
of the Act, 16 U.S.C. §796(7), are not required to obtain 
export authorizations under Section 202(e). (App. A, p. 1, 
fn. 1). 


15 / (Continued from page 30) 

denied; Arkansas Valley G & T Inc, v. F.P.C. , 393 U.S. 

857 (19687! Such publicly owned and cooperatively owned 
systems are not properly classifiable as "public util¬ 
ities." Other sections of Parts II and III of the Federal 
Power Act do apply to publicly owned or cooperatively 
ormed systems. See, for example, the war-time or emer¬ 
gency power supply provisions of Section 202(c), the 
accounting and depreciation provisions of Section 303, 
and the general information gathering and reporting 
jurisdiction of Section 311 thereof. 

Consciously uncoordinated with this definition of 
"public utility," there are additional definitions in 
Part I of the Federal Power Act, 16 U.S.C. §§792-823. 
Under Section 3(4), "person" is equated to "individuals 
or corporations." Sections 3(3) and 3(7) have the 
effect of excluding "municipalities" or publicly owned 
systems from the term "corporation." See, United States 
v. Public Utilities Commission, 345 U.S. 295, 312 (1953). 


* 
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Accordingly, while we believe that the combined effect 
of the language of Sections 201(f), 202(e), 3(3), 3(4), and 
3(7) of the Act relieves state authorities like PASNY from 
the export regulatory controls imposed by Section 202(e), 
we hasten to add that such sections do not bar the applica¬ 
tion of the provisions of Parts II and III of the Act to 
state owned electric systems in all circumstances , 16/ nor 
do they preclude the hydroelectric licensing jurisdiction 
of Part I of the Act from applying to PASNY and similar 
publicly owned electric utilities. 16a / With particular 
reference to Section 201(f), what the Act does is to make 
clear that publicly owned systems are not precluded from 
taking advantage of those provisions of Part II which es¬ 
tablish regulatory protections and benefits. 16b / Regu¬ 
latory requirements which are imposed upon such systems 
pursuant to the Act, Parts II and III, are as set forth 
in the Act. 


16 / See note 15, supra . 

16a/ PASNY is the licensee for Federal Power Commission Project 
Nos. 2000, 2216 and 2685. 

16b/ See, e.g. , Otter Tail Power Company v. F.P.C. , 429 F.2d 
232 (8th Cir. 1970) cert, denie d, 401 U.S. 947 (1971), 
and cases cited therein. 
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C. There Is No Direct Connection Between The Border 
Point And The Hydroelectric Project s Associated 
With Greene County 

While the foregoing discussion establishes that the 
Presidential Permit was not issued under the terms of the 
Federal Power Act, it is important to point out, as PASNY 
did before the Commission, that, contrary to the contentions 
of Board, there is little or no connection between the border 
crossing facilities and those hydroelectric projects under 
Commission jurisdiction which are closely associated with 
Greene County ( i.e. Blenheim-Gilboa and Breakabeen). As re¬ 
peatedly stated, the limited facilities authorized by the 
permit would begin and end within a few hundred feet of the 
Canadian border. Board's apparent belief (see page 2 of its 
brief) that the permit would authorize "hundreds of miles of 
extra high voltage transmission lines" is clearly inaccurate. 

Beyond this, Board, as noted by PASNY, engages in pure 
speculation when it assumes that the line needed to carry 
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power between the border crossing point and Edic, near Utica, 17 / 
will necessarily be extended to Gilboa. _18/ Board conven¬ 
iently fails to note the present existence of a line running 
from Edic to Albany and then south to Leeds and Pleasant Valley, 
a line which completely bypasses Gilboa and is fully capable 
of carrying the Canadian power flowing from the border crossing 
point. PASNY has stated that no direct connection between 
Edic and Gilboa "is presently planned or proposed" (R. 93). 
Further, PASNY has declared: 

If such a direct connection is ever constructed 
it will be constructed for the purpose of 
strengthening the statewide interconnected 
system * * *. In any event, such a direct con¬ 
nection will not be needed, if at all, until 
at least the early 1980's, * * *. In fact such 
a direct link may never be constructed * * * 

(R. 93). 19/ (footnote added) 


17/ As noted, this line is under the jurisdiction of PSCNY. 

That Commission, therefore, is the proper forum for those 
issues relative to that line which Board feels are of 
importance. 

1&/ See, specifically, Board's description on pages 4 and 5 
of its brief. 

19/ Again, if and when such a line is built, it will have 
to be authorized by PSCNY. 





34 - 


These facts^directly contradict statements such as the 

one made by Board at page 22 of its brief that: 

* * * Project No. 2685 [Blenheim-Gilboa] involves, 
as a "primary line", 16 U.S.C. 796(11), a 35 
mile proposed segment within Greene County of 
the 765kv line which will go from Canada via the 
Canadian Connection toward New York City. 

The 35-mile line referred to by Board is a part of the Blen¬ 
heim-Gilboa project. If it were not, it would not be affected 
by the Commission's licensing jurisdiction under Part I of 
the Act. As noted by PASNY, it is not even proposed that 
this line be included in a line stretching from the Canadian 
border to New York. 

This lack of connection between the hydroelectric proj¬ 
ect facilities associated with Greene County and the border 
crossing facility authorized by the Presidential Permit fur¬ 
ther demonstrates the complete invalidity of Board's contention 
that the Act somehow applied to the Commission's authorization 
of the border crossing facility. 20/ 


20/ It should be noted, as well, that such a lack of con¬ 
nection raises serious questions regarding Board's 
standing to seek review of the Commission's action in 
this instance. See, generally. Sierra Club v. Morton, 
405 U.S. 727 (1972). It is clear, as well, that the 
Commission's act of granting Board's intervention does 
not preclude a finding by this Court of a lack of 
standing. See, ordering paragraph (c) of the Commis¬ 
sion's order of September 13, 1974, which, in part, 
granted Board's intervention (R. 132 and 133). 
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Once again, it is the jurisdiction by PSCNY which pro¬ 
vides the proper forum in which Board, and others with like 
concerns, should raise those issues which they feel are rele¬ 
vant with respect to the planning and possible construction 
of PASNY's over-all electric transmission system. As noted 
herein, PSCNY is now considering the line which would be 
needed to carry power from the border crossing point. Evi¬ 
dence is being received and hearings are being held b^r PSCNY 
with respect to the issues which Board erroneously contends 
should have been considered by the Federal Power Commission. 
Quite clearly, the apparent desire on the part of Board for 
a Federal as opposed to a State forum cannot obviate the will 
of Congress, as expressed in the limited language of the 


Federal Power Act. 






D. Executive Order No. 10485 Delegates An Executive 
Function To The Commission . 

It is clear that the Commission performs an essentially 
executive function when ic issues Presidential Permits, such 
as the one in this instance. Unlike the Commission's Con- 
gressionally delegated duties under the Federal Power Act, 
this function is rooted in the President's powers with respect 
to foreign relations and, to a degree, his role as Commander- 
in-Chief of the armed forces. 

Executive Order No. 10485 (attached hereto as an Appendix) 
was preceded by Executive Order No. 8202, issued July 13, 

1939. Executive Order No. 8202 called for the Commission to 
receive permit applications but then to make recommendations 
to the President, who retained the power to grant permits and 
to impose conditions. As will be discussed below. Presidents 
had, for some 70 years, exercised such power with respect to 
various types of physical connections with foreign countries. 
There is some indication, in this regard, that Executive 
Order No. 8202 was issued in an effort to obtain a degree of 
uniformity in the granting and conditioning of Presidential 
Permits. 

An early, authoritative discussion of this Presidential 


power over physical connections with foreign countries is 
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found in an opinion sent by the Acting Attorney General to 
the Secretary of State, dated January 18, 1898. 21/ it sets 
out a view which apparently was first expressed by President 
Grant and continues today as the basis for delegations such 
as Executive Order No. 10485. It is that the President has 
the power, absent specific Congressional action, to prevent 
and, thus, to pei ! t conditionally, physical connections, 
such as electric ti nsmission lines, with foreign nations. 

The opinion contains language which makes clear the 
nature of the underlying authority for such Presidential 
power. 

The preservation of our territorial integrity 
and the protection of our foreign interests is in¬ 
trusted, in the first instance, to the President. 

..., the President is not limited to the enforce¬ 
ment of specific acts of Congress.... 

* * * 

The President is not only the head of the dip¬ 
lomatic service, but commander in chief of the Army 
and Navy.... 

Treating a cable simply as an instrument of 
commerce, it is the duty of the President, pending 
legislation by Congress, to impose [necessary] 
restrictions ... (22 Op. Att. Gen. at 25, 26, 27.) 


21/ 22 Op. Att. Gen. 13. 
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The opinion points out, as well, a judicial decision 
which supports the belief that the President, absent action 
by Congress, has the power to prevent or permit foreign 
physical connections. In a case dealing with a foreign 
telegraphic cable, 22 / Federal Circuit Judge Lacombe declared 
(77 F. 496): 

... [W]ithout the consent of the general 

government, no one, alien or native, has any 
right to establish a physical connection between 
the shores of this country and that of any foreign 
nation. Such consent may be implied as well as 
expressed, and whether it shall be granted or re¬ 
fused is a political question, 23 / which, in the 
absence of congressional action, would seem to 
fall within the province of the executive to 
decide.... (Footnote added.) 

A later opinion by the Attorney General, in a letter to 
the President on August 14, 1913 (30 Op. Att. Gen. 217), 
further supports such executive power. In response to the 
specific question of whether the President had "any authority 
to control the importation into this country from Canada of 


22./ U«S. v. La Compagnie Francaise Des Cables Telegraphiques, 
et al. , 77 F.495 (Circuit Court, S.D. New York, 1896). 

23 / This judicial statement, that a decision with respect 

to something like a Presidential Permit "is a political 
question," raises the issue of whether this case is non- 
justiciable and, thus, not subject to adjudication by 
this Court. See, generally, Baker v. Carr , 369 U.S. 

186 (1962). 
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electric current ..." (Id. at 221), the Attorney General 
declared that the President was: 

... free to control the matter under [his] 
plenary power to prevent any physical connection 
(not authorized by Congress) between any foreign 
country and the United States. (30 Op. Att. Gen. at 221.) 

The Attorney General continued by stating: 

The executive power (subject, of course, to 
affirmative control by Congress) has been recog¬ 
nized as controlling the laying of cables between 
the United States and foreign countries ... 

(Citations omitted.)(30 Op. Att. Gen. at 221.) 

He concluded by making clear that: 

These authorities are applicable to the 
present subject, and in the absence of legisla¬ 
tion by Congress you may not only prohibit the 
importation of electric power to this country 
from Canada, but may also grant permission 
therefor subject to such conditions as to you 
may seem good. (30 Op. Att. Gen. at 222.) 

The foregoing shows the basis for Executive Order No. 

8202 and, thus its successor, Executive Order No. 10485, which 

delegated to the Commission the actual decision of whether 

and under what conditions Presidential Permits should be 

issued. It further shows that Board is incorrect when it 

states, at page 19 of its brief, that Executive Order No. 

10485 "is a child of the Federal Power Act." The essentially 

executive function of permitting physical connections with 


! 
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foreign nations was performed by Presidents for years prior 
to the Act's passage. 

While it is true that Executive Order No. 10485 refers 
to Section 202(e) of the Act, it must be emphasized that it 
is referenced in the preamble. As such, it merely explains, 
in part, why the President delegated to the Commission the 
duty to issue permits with respect to electric transmission 
line connections with foreign nations. It does not even 
suggest that the Act is the statutory basis for Executive 
Order No. 10485. 

As has been discussed at some length herein. Section 
202(e) is not involved in this proceeding. While applicants 
for Presidential Permits must often apply as well for 
Section 202(e) export authorization, it is established that 
PASNY is not such an applicant. The two requirements exist 
separately, have different bases of authority, and need not 
both apply in every border crossing situation. 

Beyond this, it is obvious that the Commission's Regula¬ 
tions with respect to Executive Order No. 10485 (attached 
hereto as an Appendix) do not, as Board states at page 20 of 
its brief, "specifically integrate the Executive Order with 
Section 202(e)." £ ,tion 32.50(b) of the Regulations 
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t18 CFR §32.50(b)] does nothing more than direct attention 
to those Regulations dealing with Section 202(e) authorization. 
While this is another indication that Section 202 (e) authori¬ 
zation is often required in addition to the procurement of 
a Presidential Permit, it does not establish that the 
Section 202(e) requirement applies in every situation where 
a Presidential Permit is needed. 

It is clear, therefore, that the power delegated to the 
Commission by Executive Order No. 10485 is unique in compari¬ 
son to those powers conferred by Congress under the Act. 

They are indeed separate, notwithstanding Board's inability 
to understand that one agency can be given different func¬ 
tions by different branches of the government. 


I 
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II . Because The Commission's Action Did Not Involve The 
Federal Power Act, It Cannot Be Reviewed Under 
Section 313(b) 

The language of Section 313(b) of the Act expressly 
declares that: 

Any party to a proceeding under this Act 
aggrieved by an order issued by the 
Commission in such a proceeding may ob¬ 
tain review of such order in the [appro¬ 
priate United States Court of Appeals] 

... [Emphasis supplied]. 

Because it is clear that the Commission's authorization of 
the border crossing facilities was not "under" the Act, 
there can be no review by this Court of the Presidential 
Permit and its related orders on the basis of Section 313(b). 
Quite simply, there is no subject matter jurisdiction. 

It is settled that this Court, as a United States 
Court of Appeals, is not a court of general jurisdiction. 24/ 
Its jurisdiction arises from specific, separate grants of 
power by Congress (449 F.2d at 464). The only such grant 
relied on by Board in this proceeding is Section 313(b) of 

the Act (see its brief at page 1). 25/ Because that Section 
is not applicable, this proceeding should be dismissed for 
lack of jurisdiction. 


24/ See, e.%., Arizona State Department of Public Welfare v. 
Department of Health, Education and Welfare , 449 F.2d 
456, 464 (9th Cir. 1971). 

25/ It should be noted, as well, that no such specific 

grant appears to exist in any statute which might apply 
with respect to this proceeding. Board has not refer¬ 
enced or relied on any other statute with respect to 
its claim of jurisdiction by this Court. 



- 43 - 


In addition, it is clear that Section 10 of the Adminis¬ 
trative Procedure Act (APA) [5 U.S.C. §702, et seq .] does not 
provide a jurisdictional basis for Board in the instant pro¬ 
ceeding. The decision in Rettinger v. F.T.C ., 392 F.2d 454 
(2nd Cir. 1968), supports the conclusion that a petitioner, 
such as Board, cannot rely on Section 10 of APA to provide 
that which Congress has failed to provide, i.e., a "statute 
adequately specif tying] the proper procedure and court for 
review, ..." (392 F.2d at 457). 

Once again, therefore, the instant proceeding should be 
dismissed because this Court lacks jurisdiction. 
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III. The Commission Fully Met The Requirements Of 

Executive Order No. 10485 And Properly Interpreted 
Section 7(d) Of ESECA In Issuing The Presidential 
Permit 26 / 

A. Section 7(d) Of ESECA Exempted This Proceeding 
From All Requirements Of NEPA And, Further, 
Constituted An Express Direction By Congress 
To The Commission To Issue The Permit To PASNY 
As Soon As Possible 

The Congress, on June 22, 1974, some nine months after 
PASNY filed its application for the Presidential Permit, en¬ 
acted ESECA, which, in Section 7(d), specifically refers to 
the border crossing facility here at issue. 27/ That section, 
inter alia , ''authorized and directed" the Commission to issue 
the Presidential Permit "pursuant to" the Executive Order 
"without preparing an environmental impact statement pur¬ 
suant to Section 102 of" NEPA. 


Such language, along with the explicit language of the 
most authoritative aspect of ESECA's legislative history, 
clearly established that the Commission was exempted from 


26/ As discussed, supra , the Commission does not believe 
this Court has jurisdiction in this instance under 
Section 313(b) of the Federal Power Act. Nothing 
contained in this section of the brief should be con¬ 
strued as a waiver of that argument. 

27/ See the full text of that section, supra . 
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preparing and circulating an environmental impact statement 

regarding the border crossing facilities 28 / and, in addition, 

exempted these facilities from all other requirements of NEPA. 

As noted by the Commission in its order of October 25, 1974, 

(R. 147) the Conference Report, in regard to the version of 

ESECA eventually enacted, specifically states that Section 7 

was intended to contain: 

* * * an exemption of a Canada-New York State 
transmission line from the requirements of the 
National Environmental Policy Act [Emphasis 
supplied]. 29/ (footnote added) 

Notwithstanding this explicit and authoritative statement with 
respect to the applicable statutory language. Board contends 
that while Section 7(d) of ESECA exempts the preparation of an 
impact statement, it does not eliminate any of the other re¬ 
quirements said to be imposed by NEPA. 


?8 / Board, at page 13 of its brief, admits this fact. 

>9 / See, House Report No. 93-1085, June 6, 1974, 93rd 

Congress, 2nd Session, page 41. It should be noted, 
as well, that there appears to be no legislative 
history with respect to ESECA which conflicts with 
the clear statement of Congressional intent seen in 
the Conference Report. 
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In making its strained arguments on this point. Board 
erroneously focuses on the abstract question of whether or 
not NEPA does, in fact, impose requirements separate from 
the preparation of an impact statement. In this regard it 
relies on an extensive discussion of NEPA case law which, in 
Board's view, apparently demonstrates that there are separate 
and severable requirements under NEPA. There is no need for 
the Commission to respond to Board's contentions on this point 
because the issue here is clearly not whether NEPA in the 

abstract imposes separate requirements. Rather, the issue 

* 

0 

presented in this case is whether Congress , through its enact¬ 
ment of Section 7(d) of ESECA intended to exempt this Presi¬ 
dential Permit proceeding from all requirements of NEPA, 
whatever they might be. 

As we have demonstrated above, the language of Section 
7(d), when read in conjunction with the relevant legislative 
history, clearly indicates that Congress desired that this 
permit proceeding should be freed from all requirements im¬ 
posed by NEPA. Any lingering doubts on this matter, however, 
are quickly resolved when the language and legislative history 



- 47 


of ESECA are considered in light of that statute's obvious 
overall purpose, i.e. the encouragement of the prompt 
approval of the border crossing facilities. There is no 
question that compliance with NEPA necessarily delays adminis¬ 
trative proceedings. _30/ Board's restrictive reading of 
Section 7(d), therefore, is clearly inconsistent with 
ESECA's purpose. 31 / 

In support of its restrictive reading of Section 7(d), 
Board relies heavily on the differences between the language 
used in that statute, and the language used in the Trans- 
Alaskan Pipeline Authorization Act (TAPA), 43 U.S.C. §1651, 
et seq . The factual setting in which these two statutes were 
enacted were, of course, very different, since, in the case 
of TAPA, an environmental impact statement had already been 
prepared prior to the passage of the Congressional exemption 

30 / In Greene County Planning Board v. F.P.C. , 455 F.2d 412, 
422 (2nd Cir. 1972), this Court noted that "Delay is a 
concomitant of the implementation of the procedures pre¬ 
scribed by NEPA * * *" 

31 / It should be noted that compliance with NEPA in this 
case, to the extent Board suggests is still required, 
would necessarily substantially delay the issuance of 
the Presidential Permit. 



from NEPA. In any event, there is no requirement that 
Congress must, in all instances, use identical language 
to bring about identical results. Similarly, Board's con¬ 
tention that the language used in Section 7(c) of ESECA 
somehow supports a restrictive reading of Section 7(d) is 
without merit. On the contrary, the language of Section 7(c), 
like the language of TAPA, is simply insufficient to overcome 
the inference raised by the language, legislative history, 
and overall purpose of Section 7(d) itself. Those three 
factors, we submit, establish that the Commission's inter¬ 
pretation of Section 7(d) was correct, and that the Board's 
contrary interpretation was unreasonable. 

While it is clear, on the basis of the foregoing, that 
the Commission properly interpreted Section 7(d) of ESECA, 
in concluding that all NEPA requirements were exempted by 
it, it is just as evident that Section 7(d), in other ways, 
encouraged the Commission to issue the Presidential Permit 
as soon as possible. 

Prior to its exemption cf the requirements of NEPA with 
respect to the Commission's authorization decision. Congress 
clearly expressed its strong intention that the NEPA exemption 




was to be interpreted, at a minimum, as specific encouragement 
to the Commission to authorize the border crossing facilities 
as soon as possible. The Congress declared, in the opening 
phrases of Section 7(d) of ESECA, that: 

In order to expedite the prompt construction 
of facilities for the importation of hydroelectric 
energy thereby helping to reduce the shortage of 
petroleum products in the United States, the 
Federal Power Commission is hereby authorized and 
directed to issue a Presidential permit pursuant 
to Executive Order 10485 * * * 

In its Order Denying Rehearing of October 25, 1974, 

(R. 144), the Commission emphasized the importance of this 
separate aspect of Section 7(d) with respect to its decision 
to issue the Presidential Permit. It properly interpreted 
Section 7(d), not e.s a usurpation of the authority delegated 
by the President to the Commission by means of Executive Order 
No. 10485, but as a complimentary statement by the Legislative 
branch. The Commission expressly stated (R. 148) that it had 
complied with the will of Congress by acting as soon as 
possible but that, just as importantly, it had acted within 
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the requirements of the Executive Order. This was entirely 
correct, for it is clear that the Executive Order provided 
the underlying authority for the Commission's action, just 
as Congress recognized when it enacted Section 7(d) of ESECA. 

While Section 7(d), therefore, did not infringe on the 
essentially Executive function embodied in the Commission's 
authorization of the border crossing facilities, it surely 
did represent the will of Congress that, in this specific 
instance, the Commission should exercise its delegated 
function as expeditiously as possible. As a result, this 
aspect of Section 7(d) was properly relied on by the Com¬ 
mission when it issued the Presidential Permit requested 

by PASNY. 


c 


\ 
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B. The Commission Complied With All Applicable; 
Requirements In Issuing The Presidential 
Permit and Related Orders 

It is clear that the Commission, in this instance, 
acted under the terms of Executive Order No. 10485, its 
own Regulations dealing with the Executive Order, and 
Section 7(d) of ESECA. The Regulations, of course, detail 
those procedures which must be followed in applying for a 
Presidential Permit. PASNY, in this case, has fully com¬ 
plied with those requirements. As noted, the importance 
of Section 7(d). beyond its exemption of the requirements of 
NEPA, lies in its forceful expression of congressional intent 
that the power to be transferred by the Ft. Covington border 
crossing is crucially needed in the United States as soon 
as possible. 

While Section 7(d) was, in this sense, important to 
the decision to issue the permit and, in fact, was properly 
relied on by the Commission in making that decision, the 
primary basis for the Commission's action was the Executive 
Order. It is the key source, in this case, of those sub¬ 
stantive and procedural requirements by which the Commission's 
actions must be measured. 
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1. The Applicable Test In This Instance 7 ; Whether 

The Commission's Action Was Arbitrary jr Capricious 

Because the Federal Power Act is not involved in this 
case, the "substantial evidence" standard of judicial review 
set out in Section 313(b) of the AQt, does not apply. Simi¬ 
larly, no such standard is set forth in Section 7(d) of 
ESECA or Executive Order No. 10485, and neither of these re¬ 
quire a decision based on a record after opportunity for 
hearing. As a result, the applicable standard, assuming 
judicial reviewability, is essentially whether the Commis¬ 
sion's action was arbitrary or capricious and consistent 
with applicable procedural requirements. Citizens to 
Preserve Overton Park v. Volpe , 401 U.S. 401, 413-14 (1971). 

2. The Commission's Decision That The Public Interest 
Would Be Served By The Issuance Of The Presidential 
Permit Was Not Arbitrary Or Capricious 

It is clear, of course, that the Commission made a 

specific finding with respect to the public interest aspect 

of the border crossing facility. In the permit itself, the 

Commission declared: 

Upon consideration of this matter, the Commission 
finds that the issuance of the Permit as hereinafter 
provided is appropriate and consistent with the public 
interest (R. 136). 
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Board, at page 25 of its brief, citing New York Central 

Securities Corp . v. UJ5., 287 U.S. 12, 24 (1932) and Federal 

Radio Commission v. Nelson Brothers Bond & Mortgage Co ., 289 

U.S. 266, 285 (1933), expressly recognizes that: 

... the 'public interest' standard in Federal adminis¬ 
trative law is one which in order not be unconstitu¬ 
tionally vague, takes its meaning from the context 
of the regulatory scheme in which it is used. 

Because the Commission's action, in this instance, was 
based on Executive Order No. 10485 and Section 7(d) of 
ESECA, they must be looked to in determining the public in¬ 
terest standard in this setting. 

As has been discussed herein, the history of the 
executive authority delegated to the Commission by Executive 
Order No. 10485 demonstrates a concern for the nation's 
foreign relations and its military security. The Commission, 
in complying with the requirements of the Executive Order, 
specifically informed both the Departments of State and 
Defense (R. 124 and R. 120) of the permit application and 
received, in effect, their assurance (R. 129 and R. 128) 
that the public interest, in their view, would be served by 
the issuance of the permit. 


1 


I 
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Beyond this, it is clear that Congress, when it enacted 
Section 7(d) of ESECA, expressly and forcefully urged the 
Commission to issue the permit as soon as possible. This 
surely represents a conviction on the part of the Legislative 
branch that issuance is in the public interest. As noted. 
Congress also exempted the Commission's decision with re¬ 
spect to the permit from the provisions of NEPA. 

These expressions of support for the authorization of the 
border crossing facilities were properly relied on by the 
Commission when it made the ultimate decision, as i^t was 
required to do under the delegation of authority by the 
Executive Order, that the public interest would be served by 
the issuance of the Presidential Permit. 

In making that decision, the Commission was fully aware 
that, while no person with interests in the New York county 
in which the border crossing facilities would be located had 
objected to the permit's issuance, the public interest re¬ 
quired that certain specific conditions be imposed on PASNY, 
the permittee, which would help mitigate several unavoidable 
adverse effects of the facilities. The various articles 
attached to the permit (R. 137-139) demonstrate that the 
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Commission, contrary to Board's contention at pages 31 and 
32 of its brief, did, indeed, consider all relevant factors 


in issuing the permit. 

It is clear, on the basis of the foregoing, that the 
Commission's finding that the permit's issuance would be 
in the public interest was not arbitrary or capricious. 
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3. The Commission Co mplied With All Procedural 
Requirements In Issuing The Permit 

Just as Executive Order No. 10485 is the primary basis 
for the Commission's action in this case, so too does it im¬ 
pose the underlying procedural requirements. As has been 
noted, the Federal Power Act does not apply in this case, and 
Section 7(d) of ESECA, while exempting the provisions of NEPA, 
refers back to the Executive Order with respect to any pro¬ 
cedural requirements. 

Initially, of course, the Commission received and con¬ 
sidered PASNY's permit application. In addition, it fully 
informed the Departments of State and Defense of the applica¬ 
tion and, then, received their favorable recommendations that 
the permit be issued. 32/ Finally, the Commission found the 
issuance of the permit to be in the public interest and im¬ 
posed those conditions it felt were necessary. It is clear, 
therefore, that the Commission fully met those procedural re¬ 
quirements specifically set out in the Executive Order. 

32/ The Executive Order does not impose on the two Executive 
departments the requirement that they use a specific 
phrase in responding affirmatively. 
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Beyond this, however, the Executive Order makes clear 
that the Commission is given discretion with respect to any 
other procedural steps which it may find necessary. Because 
there was no requirement of a public hearing in this case, 33 / 
the Commission was faced with the task of determining whether 
a public hearing was needed, in light of the specific factual 
setting as well as the purposes and limitations of Executive 
Order No. 10485 and Section 7(d) of ESECA. 34/ A review of 
the procedural history of this case demonstrates that the 
Commission did not abuse its discretion in d> ing Board's 
request for a public hearing. 

Not only did the Commission issue public notice of 
PASNY's application, but it afforded the opportunity to file 
protests and petitions to intervene (R. 46). It received and 
considered Board's petition and discussed the points raised 

33 / Neither Executive Order No. 10485, Commission regulations 

under it, nor Section 7(d) of ESECA mention public hearings. 

34 / See, generally, Mobil Oil Corp. v. F.P.C. , 483 F.2d 1238, 
1252-1254 (D.C. Cir. 1973), with respect to the flexi¬ 
bility of administrative procedures. 
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therein in its order of September 13, 1974 (R. 130). Beyond 
this, the Commission again considered the concerns of Board 
and treated them in its order of October 25, 1974 (R. 144). 

In addition, nothing prevented Board from making whatever 
additional submittals it felt necessary during the period in 
which the Commission was considering PASNY's application and 
responses made with respect to it. 

Board clearly was afforded fundamental procedural due 
process by the Commission. Its points were not only heard 
but considered and discussed. It was the Commission's right 
and duty to exercise its discretion with respect to the 
points raised and requests made by Board in light of the 
specific authority delegated to it by Executive Order No. 

10485 and the strong expression of Congressional intent seen 
in Section 7(d) of ESECA. Given that virtually all the points 
raised against the permit concerned speculations about matters 
not within the scope of the permit proceeding, it is apparent 
that the Commission did not abuse this discretion in deciding 
that the issues raised by Board did not require the holding of 
a public hearing with respect to its authorization of the 
border crossing facilities . 35 / 

35/ See, generally. Citizens for Allegan County, Inc, v. 


F.P.C., 414 F.2d 1125 (D.C. Cir. 1969). 
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In addition to requesting that a public hearing be held 
with respect to the application for Presidential Permit, Board 
also urged that the permit proceeding be consolidated with 
on-going proceedings at the Commission involving the Blenheim- 
Gilboa and Breakabeen hydroelectric projects. 

Board is a full and active participant in these two 
licensing proceedings under the Federal Power Act, involving 
hydroelectric developments closely associated with Greene 
County. Environmental impact statements with respect to 
them have been or are being prepared. All relevant issues 
with respect to them have been or will be fully considered. 
Public hearings were held as to Blenheim-Gilboa. The Commis¬ 
sion has not yet ordered public hearings as to the Breakabeen 
application, but it can be noted that the Commission in past 
years has ordered public hearings in similar situations in¬ 
volving significant local concern over proposed hydroelectric 
development. 36 / 

While it is clear, therefore, that the interests of 
Board have been and will be fully protected and considered 
in the two hydroelectric licensing proceedings, a more 

36 / In any event, it is clear that any complaints any party 

might have regarding the procedures followed with respect 
to the Breakabeen project can be raised on review of the 
relevant, final orders issued in that proceeding. 
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important consideration in the Commission's decision against 
consolidation was the lack of connection between them and 
the permit application proceeding. As has been noted herein, 
there is no legal connection and only an incidental and in¬ 
direct physical connection. It follows that the decision 
not to consolidate was reasonable and clearly not an abuse 
of discretion. 

It is axiomatic that an administrative agency given 
hydroelectric licensing jurisdiction by Congress under the 
Federal Power Act and totally separate delegated authority 
by the President with respect to border crossing facilities 
should be given wide discretion in deciding a consolidation 
request such as that made by Board in this instance. The 
Commission's decision was within "* * * basic requirements 
designed for the protection of private as well as public 
interest." F.C.C. v. Pottsville Broadcasting Co. , 309 U.S. 
134, 138 (1940). 

It is clear, therefore, that the Commission complied 
with all applicable procedural requirements in issuing the 
Presidential Permit to PASNY. 
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CONCLUSION 

On the basis of the foregoing, the Commission's orders 
should be affirmed and the Presidential Permit should not 
be disturbed. 

Respectfully submitted, 

Drexel D. Journey 
General Counsel 


John R. Staffier 
Attorney 


Philip R. Telleen 
Attorney 

For Respondent 
Federal Power Commission 

MAY 14, 1975 
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APPENDIX A 


• PERMIT AUTHORIZING 
LUBEC WATER AND ELECTRIC DISTRICT 
TO CONSTRUCT, OPERATE, MAINTAIN AND CONNECT 

ELECTRIC TRANSMISSION FACILITIES V 

• • 

AT THE INTERNATIONAL BORDER BETWEEN 
THE UNITED STATES AND CANADA 

r * 

(Federal Power Commission - Docket No. E-7527) 


Lubec Water and Electric District (hereinafter referred 
to as Permittee), a quasi-municipal corporation organized under 
the laws of the State of Maine, with its principal place of 
business at Lubec, Maine, in an application filed in Docket 
No. E-7527, on March 9, 1970, requested permission, pursuant 
to Executive Order No. 10485, dated September 3, 1953, to 
construct, operate, maintain and connect the electric transmis¬ 
sion facilities described in Article 2 below at the interna¬ 
tional border between the United States and Canada. Permittee 
proposes to transmit electric energy from the United States to 
Canada over those facilities. 1/ 

The Secretary of State by letter dated June 23, 1970, 
and the Secretary of Defense by letter dated June 11, 1970, 
favorably recommended that the Permit be granted herein as 
hereinafter provided. 

Upon consideration of this matter, the Commission finds 
that the issuance of a Permit as hereinafter provided is 
appropriate and consistent with the public interest. 


JL/ Permittee is a "municipality" within the meaning of 
Section 3(7) of the Federal Power Act and therefore 
is not required to secure Commission authorization 
under Section 202(e) of the Act to transmit electric 
energy from the United States to Canada by reason of 
Sections 201(f), 3(4) and 3(3) of the Act. 
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Pursuant to the provisions of Executive Order No. 10485} 
dated September 3, 1953, and the Commission's Rules and Regula- 
.tions thereunder, permission is hereby granted to Permittee to 
construct, operate, maintain and connect the electric trans¬ 
mission facilities described in Article 2 below at the inter¬ 
national border between the United States and Canada upon the 
following conditions. 

* • 

Article 1 . The facilities herein described shall be 
subject to all conditions, provisions and requirements of 
this Permit. This Permit may be modified or revoked by the 
•President of the United States or by the Federal Power Commis- 
' 8ion, and may be amended by the Federal Power Commission on 
proper application therefor. 

Article 2. The facilities covered by and subject to 
this Permit shall include: 

That portion within the United States of a three- 
phase, 60 hertz, 4,160 volt, electric transmission 
line, partly overhead line, partly submarine cable, 
crossing the Canada-United States International 
Boundary from a point in Lubec, Maine to Campobello 
Island, Province of New Brunswick. 

No substantial change shall hereafter be made in the 
above-described facilities and operation thereof authorized 
by this Permit unless and until such change shall have been 
approved by the Commission. 

Article 3 . The operation, maintenance and connection 
of the aforesaid facilities shall be subject to the inspec¬ 
tion and approval of the Division Engineer, Corps of Engineers, 
United States Army, in New York, New York, who is in charge of 
the district affected herein, and a representative of the Com¬ 
mission, both of whom shall be authorized representatives of 
the United States for such purposes. Permittee shall allow 
officers or employees of the United States showing proper 
credentials free and unrestricted access into, through and 
across any lands occupied by said facilities in the performance 
of their official duties. 
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Article 4 . In the operation, maintenance and connection 
of the facilities herein specified. Permittee shall -place 
and maintain suitable structures to reduce to a reasonable 
degree the possibility of contact or inductive interference 
between its transmission facilities and any other facilities 
not owned by Permittee. 

Article 5 . If, in the future, it should appear to the 
Secretary of the Army that any facilities or operations per¬ 
mitted hereunder cause unreasonable obstructions to the free 
navigation of any of the navigable waters of the United States, 
Permittee may be required, upon notice from the Secretary of 
the Army, to remove or alter such of the facilities as are 
owned by it so as to renddr navigation through such waters 
free and unobstructed. 

Article 6 . Permittee shall comply promptly with any 
regulations or instructions affecting the facilities, or any 
part thereof, owned by it and Covered by this Permit which may 
be issued by the President of the United States or any Govern¬ 
ment department or agency of the United States for the aid and 

protection of aerial navigation. \ 

* • .\ * . • ✓ 

Article 7 . Permittee shall be liable for all damages 
occasioned to the property of others by the operation, main¬ 
tenance, and connection of the faciliti.es owned by it and 
covered by this Permit, and in no event shall the United States 
be liable therefor. Permittee shall do Everything reasonably 
within its power to prevent or suppress fires on or near any 
land occupied under this Permit. \ 

Article 8 . Permittee shall install and t^aintain adequate 
metering equipment to measure the flow of all Electric energy 
transmitted from the United States to Canada ove^ the afore- 
described line authorized herein; shall make, keep and preserve 
full and complete records with respect to the movement of such 
energy; and shall furnish in triplicate to the Commission, with 
respect to such transmission of energy, reports annually on or 
before February 15, showing, with respect to the aforedescribed 
line authorized herein, the gross amount of kilowatt-hours 
delivered, the maximum rate of transmission in kilowatts, and 
the consideration received therefor during each month of the 
preceding calendar year. 
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Article 9 . Neither this Permit nor the facilities, or any - 
part thereof, covered by this Permit, shall be transferable or 
assignable, but in the event of the involuntary transfer of 
the facilities by opniation of law (including such transfers 
to receivers, trustee. j, or purchasers under- foreclosure or 
judicial sale) the Permit shall continue in effect temporarily 
for a reasonable time thereafter pending the making of an 
application for a new Permit and decision thereon, provided 
notice is promptly given in writing to the Commission accompanied 
by a statement that the facilities authorized by this Permit 
remain substantially the same aj. before the transfer. Permittee 
shall maintain the facilities, or any part thereof, owned, ^ 
operated, maintained and connected by it as described above in 
a condition of repair for the efficient operation of said 
facilities in the transmission of electric energy, and shall 
make all necessary renewals and replacements. 

Article 10 . Upon the termination, revocation or surrender 
of this Permit, the facilities herein authorized, which are 
owned, operated, maintained and connected by Permittee, shall 
be removed within such time as the Commission may specify and 
at the expense of Permittee. Upon failure of Permittee to 
remove such facilities or any portion thereof, the Commission 
may direct that possession of the same may be taken and the 
facilities removed at the expense of Permittee, and Permittee 
shall have no claim for damages by reason of such possession 
or removal. 

Article 11 . When in the opinion of the President of the 
United States, evidenced by a written order addressed to the 
holder of this Permit, the safety of the United States demands 
it, the United States shall have the right to enter upon and 
take possession of the facilitj.es, or any part thereof, owned, 
operated, maintained, and connected by Permittee under this 
Permit, and all contracts covering the transmission of electric 
energy by means of said facilities, or any part thereof, and 
shall retain possession, management and control thereof for such 
length of time as may appear to the President to be necessary 
to accomplish said purpose and then restore possession and con¬ 
trol to Permittee; and in the event that the United States shall 
exercise such right, it shall pay to Permittee just and fair 
compensation for the use of said facilities as may be fixed by 
the Commission upon the basis of a reasonable profit in time 




\l 
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of peace, and the cost of restoring said facilities to as 
good condition as existed at the taking over thereof, less 
the reasonable value of any improvements that m3y be made 
thereto by the United States and which are valuable and 
serviceable to Permittee. •* 


IN WITNESS WHEREOF, I, John N. Nassikas , have here 
unto signed my name this 21st day ofAugust, 1970, in the 
City of Washington, District of Columbia. 


Chairman of the 
'•Federal Power Commission 









APPENDIX B 


Executive Order No. 10485, September 3, 1953, 3 C.F.R., 
1949-53 Comp., 970, provides in pertinent part: 


EXECUTIVE ORDER 10485 


Providing for the Performance of Cer¬ 
tain Functions Heretofore Performed 
by the President With Respect to 
Electric Power and Natural Gas Fa¬ 
cilities Located on the Borders of 
the United States 

WHEREAS section 202 (e) of the Fed¬ 
eral Power Act. as amended, 49 Stat. 847 
(16 U. S. C. 824a (e)). requires any per¬ 
son desiring to transmit any electric en¬ 
ergy from the United States to a foreign 
country to obtain an order of the Federal 
Power Commission authorizing it to do 


so; and 

WHEREAS section 3 of the Natural 
Gas Act. 62 Stat 822 (15 U. S. C. 717b). 
requires any person desiring to export 
any natural gas from the United States 
to a foreign country or to import any 
natural gas from a foreign country to the 
United States to obtain an order from 
the Federal Power Commission authoriz¬ 
ing it to do so; and , 

WHEREAS the proper conduct of the 
foreign relations of the United States re¬ 
quires that executive permission be ob¬ 
tained for the construction and main¬ 
tenance at the borders of the United 
States of facilities for the exportation or 
importation of electric energy and na¬ 
tural gas; and 

WHEREAS it is desirable to provide a 
systematic method in connection with 
the issuance and signing of permits for 
such purposes: .. . . 

NOW THEREFORE, by virtue of the 
authority vested in me as President of 
the United States and Commander m 
Chief of the armed forces of the United 
States, it is hereby ordered as follows: 


Section 1. (a) The Federal Power 
Commission is hereby designated and 
empowered to perform the following- 
described functions: 

(1) To receive all applications for per- 
mits for the construction, operation, 
maintenance, or connection, at } he 
ders of the United States, of facilities 
for the transmission of electric energy 
between the United States and a foreign 


country. 

(2) To receive all applications for per¬ 
mits for the construction, operation, 
maintenance, or connection, at the bor¬ 
ders of the United States, of facilities for 
the exportation or importation of natural 
gas to or from a foreign country. 


(3) Upon finding the issuance of the 
permit to be consistent with the pubUe 
interest, and, after obtaining the favor¬ 
able recommendations of the Secretary 
of State and the Secretary of Defense 
thereon, to issue to the applicant, as ap¬ 
propriate. a permit for such construc¬ 
tion, operation, maintenance, or connec¬ 
tion. The Commission shall have the 
power to attach to the issuance of the 
permit and to the exercise of the rights 
granted thereunder such conditions as 
the public interest may in its judgment 
require. 

(b) In any case wherein the Federal 
Power Commission, the Secretary of 
State, and the Secretary of Defense can¬ 
not agree as to whether or not a permit 
should be issued, the Commission shall 
submit to the President for approval or 
disapproval the application for a permit 
with the respective views of the Commis¬ 
sion, the Secretary of State and the Sec¬ 
retary of Defense. 

Sec. 2. The Chairman or Acting 
Chairman of the Federal Power Com¬ 
mission is hereby designated and em¬ 
powered to sign any permits issued by 
the Federal Power Commission pursuant 
to section 1 (a) (3) hereof. 

Sec. 3. The Federal Power Commission 
is authorized to issue such rules and reg¬ 
ulations, and to prescribe such proce¬ 
dures. as it may from time to time deem 
necessary or desirable for the exercise 
of the authority delegated to it by this 
order. 

Sec. 4. All Presidential Permits here¬ 
tofore Issued pursuant to Executive Or¬ 
der No. 8202 ’ of July 13. 1939, and in 
force at the time of the Issuance of this 
order, and all permits issued hereunder, 
shall remain in full force and effect until 
modified or revoked by the President or 
by the Federal Power Commission. 

Sec. 5. Executive Order No. 8202 of 
July 13, 1939, is hereby revoked. 

Dwight D. Eisenhower 

The White House, 

September 3. 1953. 









appendix c 


The Regulations under the Federal Power Act, 18 C.F.R., 
Subchapter B, Part 32, provide in pertinent part: 


Section 32.50 


APPLICATION FOB CONSTRUCTION, OrXRA- 
tion. Maintenance, oi Connection at 
International Boundary, op Facilities 
for Transmission of Electric Eneroy 

g 32.50 Who shall apply. 

(a) Any person, firm, or corporation 
contemplating the construction of. or 
who Is operating or maintaining facilities 
at the borders of the United States, for 
the transmission of electric energy be* 
tween the United States and a foreign 
country, shall file with the Commission 
an original and eight conformed copies 
of an application for a Presidential per* 
mlt. In compliance with Executive Order 
No. 10485. dated September 3, 1953 (3 
CFR. 1949-53 Comp., p. 970). 

Note: Executive Order No. 8303 wsa re¬ 
voked and superseded by Executive Order 
No. 1048S. Sept. S. ISM. 18 TJL 8887. 8 CFB. 
1848—1883 Comp., p. 870. 

(b) In connection with applications 
hereunder, attention is directed to the 
provisions of {| 32.30 to 32.38. relative to 
applications for authorization to trans¬ 
mit electric energy from the United 
States to a foreign country under section 
202(e) of the Federal Power Act. 

[Order 141. 13 F.R. 8484. Dec. 18. 1847. as 
amended by Order 843, 83 FJL 8833, Apr. 38. 
18871 

§32.51 Contents of application; filing 
fee. 

Every application shall be accompanied 
by the fee prescribed In Part 30 of this 


subchapter and shall set forth In the 
order indicated, the following: 

(a) Information regarding applicant: 

(1) The exact legal name of appli¬ 
cant; 

(2) The name, title, and post office 
address of the person to whom corre¬ 
spondence In regard to the application 
shall be addressed; 

(3) If applicant is a corporation: Copy 
of articles of Incorporation and by-laws: 
the amount and classes of capital stock; 
nationality of officers, directors and 
stockholders and the amount and class 
of stock held by each; 

(4) Is applicant company, or Its trans¬ 
mission lines, owned wholly or In part 
by any foreign government or directly, 
or Indirectly subventloned by any foreign 
government; or, has applicant company 
any understanding for such ownership 
by or subvention from any foreign gov¬ 
ernment? If so, give full details; 

(b) A general or key map on a scale 
not greater than 20 miles to the Inch, 
showing the physical location and giving 
a full description of the facilities em¬ 
ployed. or to be employed in the trans¬ 
mission of electric energy between the 
United States and a foreign country. 
The map should Indicate with particu¬ 
larity the ownership of the facilities at 
or on each side of the border between 
United States and the foreign country. 

(c) Statement describing every exist¬ 
ing contract that applicant has with a 
foreign government, or private concerns, 
which In any way relate to the control 
or fixing of rates for the purchase, sale 
or transmission of electric energy and 
which may serve In any way to restrict 
or prevent competing American com¬ 
panies from extending their activities; 
also, attach certified copies of such 
contracts; 

(d) Copies of every landing license, or 
permit, which has been granted appli¬ 
cant. or any predecessor, by a foreign 
government or by any of Its agencies. In 
connection with the transmission of elec¬ 
tric energy between the United States 
and a foreign country. 

[Order 141, 13 FH. 8484,. Dec. 18. 1847, as 
amended by Order 437, 88 T&. 5888, Mar. 38, 
1871] 

§ 32.52 Other information. 

The applicant shall furnish such addi¬ 
tional Information, In connection with 
the application, as the Commission may 
deem pertinent. 











APPENDIX D 


1974 


The Energy Supply and Environmental Coordination Act of 
P.L. 93-313, 88 Stat. 246, provides in pertinent part: 


15 USC 793. 

67 Stat. 627. 

15 USC 751 not*. 


Study. 

tota. p. 246. 


Aporoprlation. 


81 Stat. 465. 
42 USC 1?57. 


42 USC 4321 

not*. 


SEC. 7. PROTECTION OF PUBLIC HEALTH AND ENVIRONMENT. 

(a) Any allocation program provided for in section 2 of tins Act 

or in the Emergency Petroleum Allocation Act of 1973, shall, to the 
maximum extent practicable, include measures to assure that available 
Tv sulfur fuel will be distributed on a priority basis to those aivas 
of the United States designated by the Administrator of the Environ¬ 
mental Protection Agency as requiring low sulfur fuel to a\oid or 
minimize adverse impact on public health. ... . 

(b) In order to determine the health effects of emissions of sulfur 

oxides to the air resulting from any conversions to bnrningcoal to 
which section 119 of the Clean Air Act applies, the Department of 
Health, Education, and Welfnre shall, through the National Inst!tut* 
of Environmental Health Sciences and in cooperation with the 
Environmental Protection Agency, conduct a study of chronic effects 
among exposed populations. The sum of $3,500.0(X) is authorized to be 
appropriated for such a study. In order to assure that long-term studM. 
can be conducted without interruption, such sums as are appropriated 
shall be available until expended. ... , , 

(cWll No action taken under the Clean Air Act shall be deeme 
a major Federal action significantly affecting the quality of the'^'nan 
environment within the meaning of the National Environmental Policy 

AC ( 2 ) Vo 9 action und^r Action 2 of this Act for a peri^ of one year 
after initiation of such action shall be deemed a major Federal action 
significantly affecting the quality of the human envirorunent with 
the meaning of the National Environmental Policy Act of 1969. How¬ 
ever before any action under section 2 of this Act that has a significant 
impact on the environment is taken, if practicable, or in any event 
within sixty days after such action is taken, an onviroiunental cvalua- 
tion with anaivsis equivalent to that required under section 102(2) (C) 
of'the National Environmental Policy Act, to the greatest.extent 
practicable within this time constraint, shall be prepared and circu- 
B to appropriate Federal State, and local government agencies 
and to the public for a thirty-day comment period after which a public 
hearing shall be held upon request to review outstanding environ- 
mentafissues. Such an evaluation shall not be required where the action 
in question hns lieen preceded by compliance with the n 

roiiinental Policv Act by the appropriate Federal agency. Any action 
taken under seet'ion 2 of this Act which will be in effect for m0 " 
a one-year period or any action to extend an action taken under section 
•> of this Act to a total period of more than one year shall be subject 
p> the full provisions of the National Environmental Policy Act, 
notwithstanding any other provision of this Act. _ 

(d) In order to‘expedite the prompt construction of facilit es 
for the importation of hydroelectric energy thereby helping 
the shortage of petroleum products in the United States, the Federal 
Power Commission is hereby authorized^and directed to issue a Presi¬ 
dential permit pursuant to Executive Order 10485 - September 1, 
1953, for the construction, operation, maintenance, and connectio 
of facilities for the transmission of electric energy at the borders of 
the United States without preparing an environmental state¬ 

ment pursuant to section 102 of the National Environmental Policy 

Vet of 1969 (83 Stat. 856) for facilities for the transmission of electric 
energy between Cnnada nnd the United States in the vicinity of lort 
Covington, New York. 


83 Stat. 852. 


Environment 
evaluation, 
availability. 
83 Stat. 853. 
42 CSC 4332. 

Hearing. 


Hydroelectric 
energy facil¬ 
ities, con¬ 
struction. 

16 USC 824* 
note. 


42 USC 4332. 






APPENDIX E 


Section 3 of the Federal Power Act, 16 U.S.C. §796, 
provides as follows: 


Sec. 3. [An amended Augwt 26, 1935.] The words 
defined in this section shall have the following mean¬ 
ings for purposes of this Act, to wit: 

(1) “public lands” means such lands and interest 
in lands owned by the United States as are subject to 
private appropriation and disposal under public land 
laws. It shall not include “reservations,” as herein¬ 
after defined; [41 Stat. 1063 ; 49 Stat. 838; 16 U.S.C. 
796(1)] 

"Reservations.” ( 2 ) “reservations” means national forest, tribal lands 
embraced within Indian reservations, military reserva¬ 
tions, and other lands and interests in lands owned by 
the United States, and withdrawn, reserved, or withheld 
from private appropriation and disposal under the 
public land laws; also lands and interests in lands 
acquired and held for any public purposes; but shall not 
include national monuments or national parks; [41 Stat. 
1063-1064; 49 Stat. 838; 16 U.S.C. 796(2) ] 

“Corporation.” (3) “corporation” means any corporation, joint-stock 
company, partnership, association, business trust,, 
organized group of persons, whether incorporated or 
not, or a receiver or receivers, tnistee or trustees of any 
of the foregoing. It shall not include “municipalities” 
as hereinafter defined; [41 Stat. 1064; 49 Stat. 838; 
16 U.S.C. 796(3)] 

"Person." (4) “person” means an individual or a corporation; 

[49 Stat. 838; 16 U.S.C. 796(4) ] 

“Liceneee." ( 5 ) “licensee” means any person, State, or munici¬ 

pality licensed under the provisions of section 4 of 
this Act, and any assignee or successor in interest 
thereof; [49 Stat. 838; 16 U.S.C. 796(5)] 

••state.” (6) “State” means a State admitted to the Union, the 

District of Columbia, and any organized Territory of 
the United States'; [41 Stat. 1064 ; 49 Stat. 838; 16 
U.S.C. 796(6)] 

"Municipality." (7) “municipality” means a city, county, irrigation 
district, drainage district, or other political subdivision 
or agency of a State competent under the laws thereof 
to carry on the business of developing, transmitting, 
utilizing, or distributing power; [41 Stat. 1064 ; 49 Stat. 
838; U.S.C. 796(7)] 



“Navigable 

water*.” 


(8) “navigable waters” means those parts of streams 
or other bodies of water over which Congress has juris¬ 
diction under its authority to regulate commerce with 
foreign nations and among the several States, and which 
either in their natural or improved condition notwith¬ 
standing interruptions between the navigable parts of 
such streams or waters by falls, shallows, or rapids 
compelling land carriage, are used or suitable for use 
for the transportation of persons or property in inter¬ 
state or foreign commerce, including therein all such 
interrupting falls, shallows, or rapids, together with 
such other parts of streams as shall have been authorized 
by Congress for improvement by the United States or 
shall have been recommended to Congress for such 
improvement after investigation under its authority; 
[41 Stat. 1064; 49 Stat. 838; 16 U.S.C. 796(8) ] 

(9) “municipal purposes” means and includes all 
purposes within municipal powers as defined by the 
constitution or laws of the State or by the charter of 
the municipality; [41 Stat. 1064 ; 49 Stat. 838; 16 
U.S.C. 796(9)] 

(10) “Government dam” means a dam or other work 
constructed or owned by the United States for Govern¬ 
ment purposes with or without contribution from 
others; [41 Stat. 1064; 49 Stat. 838; 16 U.S.C. 796(10)] 

(11) “project” means complete unit of improvement 
or development, consisting of a power house, all water 
conduits, all dams and appurtenant works and structures 
(including navigation structures) which are a part 
of said unit, and all storage, diverting, or forebay 
reservoirs directly connected therewith, the primary 
line or lines transmitting power therefrom to the point 
of junction with the distribution system or with the 
interconnected primary transmission system, all miscel¬ 
laneous structures used and useful in connection with 
said unit or any part thereof, and all water-rights, 
rights-of-way, ditches, dams, reservoirs, lands, or 
interest in lands the use and occupancy of which are 

K' necessary or appropriate in the maintenance and 

operation of such unit; [41 Stat. 1064 ; 49 Stat. 838-839; 
16 U.S.C. 796(11)] 

(12) “project works” means the physical structures 
of a project; [41 Stat. 1064 ; 49 Stat. 839; 16 U.S.C. 
796(12)] 


“Municipal pur- 
poaea." 


“Government 
dam “ 


“Project." 


“Project 

worka.” 




(13) 'net investment” in a project means the actual 
legitimate original cost thereof as defined and inter¬ 
preted in the “classification of investment in road and 
equipment of steam roads, issue of 1914, Interstate 
Commerce Commission,” plus similar cost of addi¬ 
tions thereto and betterments thereof, minus the sum 
of the following items properly allocated thereto, if 
and to the extent that such items have been accumu¬ 
lated during the period of the license from earnings 
in excess of a fair return on such investment: (a) 
Unappropriated surplus, (b) aggregate credit balances 
of current depreciation accounts, and (c) aggregate 
appropriations of surplus or income held in amortiza¬ 
tion, sinking fund, or similar reserves, or expended for 
additions or betterments or used for the purposes for 
“Cost.” which such reserves were created. The term “cost” shall 

include, insofar as applicable, the elements thereof pre¬ 
scribed in said classification, but shall not include 
expenditures from funds obtained through donations 
item* ex- by States, municipalities, individuals, or others, and 

said classification of investment of the Interstate Com¬ 
merce Commission shall insofar as applicable be pub¬ 
lished and promulgated as a part of the rules and 
regulations of the Commission; [41 Stat. 1064-1065; 
49 Stat. 839; 16 U.S.C. 796(13)] 

“Commusion.” (14) “Commission” and “Commissioner” means the 
"Cominu- Federal Power Commission, and a member thereof, 
respectively; [49 Stat. 839; 16 U.S.C. 7C6(14)] 

“Bu te com- (15) “State commission” means the regulatory body 

of the State cr municipality having jurisdiction to 
regulate rates and charges for the sale of electric energy 
to consumers within the State or municipality; [49 Stat. 
839; 16 U.S.C. 796(15)] 

"8«urity.” (16) “security” means any note, stock, treasury stock, 

bond, debenture, or other evidence of interest in or 
indebtedness of a corporation subject to the provisions 
of this Act. [49 Stat. 839; 16 U.S.C. 796(16)] 






7 


FEDERAL POWER ACT 

Sec. 4. [Ae amended Auguet 26 , 1936.] The Com¬ 
mission is hereby authorized and empowered— 

(a) To make investigations and to col? t and record 
data concerning the utilization of the water resources 
of any region to be developed, the water-power in¬ 
dustry and its relation to other industries and to inter¬ 
state or foreign commerce, and concerning the location, 
capacity, development costs, and relation to markets 
of power sites, and whether the power from Govern¬ 
ment dams can, be advantageously used by the United 
States fob its public purposes, and what is a fair value 
of such power, to the extent the Commission may deem 
necessary or useful for the purposes of this Act. 
[41 Stat. 1065; 49 Stat. 839; 16 U.S.C. 797(a) ] 

(b) To determine the actual legitimate original cost 
of and the net investment in a licensed project, and 
to aid the Commission in such determinations, each 
licensee 7 shall, upon oath, within a reasonable period 
of time to be fixed by the Commission, after the con¬ 
struction of the original project or any addition 
thereto or betterment thereof, file with the Commis¬ 
sion in such detail as the Commission may require, a 
statement in duplicate showing the actual legitimate 
original cost of construction of such project, addition, 
or betterment, and of the price paid for water rights, 
rights-of-way, lands, or interest in lands. The licensee 
shall grant to the Commission or to its duly authorized 
agent or agents, at all reasonable times, free access to 
such project, addition, or betterment, and to all maps, 
profiles, contracts, reports of engineers, accounts, 
books, records, and all other papers; and documents 
relating thereto. The statement of actual legitimate 
original cost of said project, and revisions thereof as 
determined by the Commission, shall be filed with the 
Secretary of the Treasury. [41 Stat. 1065; 49 Stat. 
839-840; 16 U.S.C. 797(b)] 

(c) To cooperate with the executive departments 
and other agencies of State or National Governments 
in such investigations; and for such purpose the several 
departments and agencies of the National Government 
are authorized and directed upon the request of the 
Commission to furnish such records, papers, and infor¬ 
mation in their possession as may be requested by the 
Commission, and temporarily to detail to the Commis¬ 
sion such officers or experts as may be necessary in 
such investigations. [41 Stat. 1065 ; 49 Stat. 840; 16 
U.S.C. 797(c)] 


I 






(d) To make public from time to time the informa¬ 
tion secured hereunder and to provide for the publi¬ 
cation of its reports and investigations in such form 
and manner as may be best adapted for public infor¬ 
mation and use. The Commission, on or before the 
3d day of January of each year, shall submit to Congress 
for the fiscal year preceding a classified report showing 
the permits and licenses issued under this Part, and 
in each case the parties thereto, the terms prescribed, 
and the moneys received if any, on account thereof. 
Such report shall contnin the names and show the 
compensation of the persons employed by the Commis¬ 
sion. [41 Stat. 1065; 46 Stat. 798; 49 Stat. 840; 16 
U.S.C. 797(d)] 

(e) To issue licenses to citizens of the United States, 
or to any association of such citizens, or to any corpora¬ 
tion organized under the laws of the United States 
or any State thereof, or to any State or municipality 
for the purpose of constructing, operating, and main¬ 
taining dams, water conduits, reservoirs, power houses, 
transmission lines, or other project works necessary or 
convenient for the development and improvement of 
navigation and for the development, transmission, and 
utilization of power across, along, from or in any of 
the streams or other bodies of water over which Con¬ 
gress has jurisdiction under its authority to regulate 
commerce with foreign nations and among the several 
States, or upon any part of the public lands and 
reservations of the United States (including the Terri¬ 
tories), or for the purpose of utilizing the surplus water 
or water power from nny Government dam, except a9 
herein provided: Provided , That licenses shall be issued 
within any reservation only after a finding by the 
Commission that the license will not interfere or be 
inconsistent with the purpose for which such reservation 
was created or acquired, and s lall be subject to and 
contain such conditions as the Secretary of the depart¬ 
ment under whose supervision such reservation falls 
shall deem necessary for the adequate protection and 
utilization of such reservation.' Provided further. That 
no license affecting the navigable capacity of any 
navigable waters of the Ignited States shall be issued 
until the plans of the cam or other structures affect- 




ing navigation have been approved by the Chief of 
Engineers and the Secretary of the Army.* Whenever 
the contemplated improvement is, in the judgment of 
the Commission, desirable and justified in the public 
interest for the purpose of improving or developing a 
waterway or waterways for the use or benefit of inter¬ 
state or foreign commerce, a finding to that effect shall 
be made by the Commission and shall become a part 
of the records of the Commission: Provided further , 
That in case the Commission shall find that any Govern¬ 
ment dam may be advantageously used by the United 
States for public purposes in addition to navigation, 
no license therefor shall be issued until two years after 
it shall have reported to Congress the facts and con¬ 
ditions relating thereto, except that this provision shall 
not apply to any Government dam constructed prior 
to .Tune 10, 1920: And provided further , That upon 
the filing of any application for a license which has 
not been preceded by a preliminary permit under sub¬ 
section (f) of this section, notice shall be given and 
published as required by the proviso of said subsection. 
[41 Stat. 1065-1066; 49 Stat. 840-841; 61 Stat. 501; 
16 U.S.C. 797(e)] 

(f) To issue preliminary permits for the purpose 
of enabling applicants for a license hereunder to secure 
the data and to perform the acts required by section 9 
hereof: Provided , however , That upon the filing of 
any application for a preliminary permit by any 
person, association, or corporation the Commission, 
before granting such application, shall at once give 
notice of such application in writing to any State or 
municipality likely to be interested in or affected by 
such application; and shall also publish notice of such 
application once each week for four weeks in a daily 
or weekly newspaper published in the county or counties 
in which the project or any part thereof or the lands 
affected thereby are situated. [41 Stat. 1066 ; 49 Stat. 
841; 16 U.S.C. 797(f)] 

(g) Upon its own motion to order an investigation 
of any occupancy of, or evidenced intention to occupy, 
for the purpose of developing electric power, public 





Section 10 of the Federal Power Act, 16 U.S.C. §803, 


provides as follows: 


Sec. 10. [As Amended August 29, 1935, September 7, 
ue?n*e« m,of jf)c,2, and August 3, 1959.] All licenses issued under 

this Part shall be on the following conditions: 

( n ) That the project ndopted, including the maps, 
power plans, and specifications, shall be such as in the 

judgment of the Commission will be best adapted to a 
comprehensive plan for improving or developing a 
waterway or waterways for the use or benefit of inter¬ 
state or foreign commerce, for the improvement and 
utilization of waterpower development, and for other 
beneficial public uses, including recreational purposes; 
and if necessary in order to secure such plan the Com¬ 
mission shall have authority to require the modification 
of any project and of the plans and specifications of the 
project works before approval. [41 Stat. 1008; 49 Stat. 
842; 16 U.S.C. 803(a)] 

(b) That except when emergency shall require for 
the protection of navigation, life, health, or property, 
no substantial alteration or addition not in conformity 
with the approved plans shall be made to any dam or 
other project works constructed hereunder of an in¬ 
stalled capacity in excess of two thousand 10 horsepower 
without the prior approval ot the Commission; and any 
emergency alteration or addition so made shall there¬ 
after be subject to such modification and change as the 
Commission may direct. [41 Stat. 1068-10G9; 49 Stat. 
842; 16 U.S.C. 803(b)] 

(c) That the licensee shall maintain the project works 
in a condition of repair adequate for the purposes of 
navigation and for the efficient operation of said works 
in the development and transmission of power, shall 
make all necessary renewals and replacements, shall 
establish and maintain adequate depreciation reserves 
for such purposes, shall so maintain and operate said 
works as not to impair navigation, and shall conform 
to such rules and regulations as the Commission may 
from time to time prescribe for the protection of life, 
health, and property. Each licensee hereunder shall be 
liable for all damages occasioned to the property of 
others by the construction, maintenance, or operation of 
the project works or of the works appurtenant or 
accessory thereto, constructed under the license, and in 
no event shall the United States be liable therefor. 
[41 Stat. 1069; 49 Stat. 812; 16 U.S.C. 803(c)] 


Reatrlctton on 
alteration!. 


Project work* 
to be main¬ 
tained In 
effective opera¬ 
tion, etc. 


Liability for 
damage* to 
property of 
other*. 


** Amended by Act of September T, lpflj, 7« Stat. 447. 






Section 202 of the Federal Power Act, 16 U.S.C. §824a, 


provides as follows: 

INTERCONNECTION AND COORDINATION OF FACILITIES; tlon and 

_____ ordination of 

EMERGENCIES TRANSMISSION TO FOREIGN COUNTRIES facilities 

Sec. 202. [As amended August 7, 1963.] (a) For 
the purpose of assuring an abundant supply of electric 
energy throughout the United States with the greatest 
possible economy and with regard to the proper utiliza¬ 
tion and conservation of natural resources, the Commis- n2tu*ai T «J° n ° f 
sion is empowered and directed to divide the country * ourc * s 
into regional districts for the voluntary interconnection friJ}S nal 
and coordination of facilities for the generation, trans¬ 
mission, and sale of electric energy, and it may at 
any time thereafter, upon its own motion or upon appli¬ 
cation, make such modifications thereof as in its judg¬ 
ment will promote the public interest. Each such district 
shall embrace an area which, in the judgment of the 
Commission, can economically be served by such inter- £iwnn»ction 
connected and coordinated electric facilities. It shall be ^jJcui- 
the duty of the Commission to promote and encourage tle * 
such interconnection and coordination within each such ££JS!“« 0 with 
district and between such districts. Before establishing *2,1^ regional 
any such district and fixing or modifying the boundaries 4tatrtet »- 
thereof the Commission shall give notice to the State 
commission of each State situated wholly or in part 
within such district, and shall afford each such State 
commission reasonable opportunity to present its views 
and recommendations, and shall receive and consider 
such views and recommendations. [49 Stat. 848; 16 
U.S.C. 824a(a)] 

Hearing* upon (b) Whenever the Commission, upon application of 
"nterconnection an y State commission or of any person engaged in 
offacimiea. ^ transmi8sion or 8a i e Q f electric energy, and after 

notice to each State commission and public utility 
affected and after opportunity for hearing, finds such 
action necessary or appropriate in the public interest 
commiaaion may by order direct a public utility (if the Com- 

intenlonnec- mission finds that no undue burden will be placed 
t,on upon such public utility thereby) to establish physical 

connection of its transmission facilities with the facili¬ 
ties of one or more other persons engaged in the trans¬ 
mission or sale of electric energy, to sell energy to or 
proTiwi—com exchange energy with such persons: Provided , That the 
compel on- Commission shall have no authority to compel the 
Moeratinf enlargement of generating facilities for such purposes, 

r.cmti«. nor to compe i suc h public utility to sell or exchange 

energy when to do so would impair its ability to render 
commiMion adequate service to its customers. The Commission 
term* and con- may prescribe the terms and conditions of the arrange- 
rangement* for ment to be made between the persons affected by any 
t on'nnS nppor- such order, including the apportionment of cost between 
«iereSf* 1 them and the compensation or reimbursement reason¬ 

ably due to any of them. [49 Stat. 848-849; 16 
U.S.C. 824a (b)] 





Temporary in- (j) During the continuance of any war in which 
S3SV" the United States is engaged, or whenever the Com- 

**ney.*™* r mission determines that an emergency exists by 

reason of a sudden increase in the demand for electric 
energy, or a shortage of electric energy or of facilities 
for the generation or transmission of electric energy, 
or of fuel or water for generating facilities, or other 
causes, the Commission shall have authority, either upon 
its own motion or upon complaint, with or without 
Notice and notice, hearing, or report, to require by order such 

requirwi temporary connections of facilities and such generation, 

delivery, interchange, or transmission of electric energy 
as in its judgment will best meet the emergency and 
serve the public interest. If the parties affected by such 
order fail to agree upon the terms of any arrangement tercoonectloii 
between them in carrying out such order, the Commis- bj* 

sion, after hearing held either before or after such order Comm,M 0D - 
takes effect, may prescribe by supplemental order such 
terms as it finds to be just and reasonable, including 
the compensation or reimbursement which should be 
paid to or by any such party. [49 Stat. 849; 16 U.S.C. 

824a(c)] 

(d) During the continuance of any emergency re¬ 
quiring immediate action, any person engaged in the 
transmission or sale of electric energy and not other¬ 
wise subject to the jurisdiction of the Commission 
may make such temporary connections with any public 
utility subject to the jurisdiction of the Commission 
or may construct such temporary facilities for the 
transmission of electric energy in interstate commerce 5SKSoo%S^*‘ 
as may be necessary or appropriate to meet such emer- dlct,on 
gency, and shall not become subject to the jurisdiction 
of the Commission by reason of such temporary con¬ 
nection or temporary construction: Provided, That such 
temporary connection shall be discontinued or such bewrainated 
temporary construction removed or otherwise disposed ° f *™* r 
of upon the termination of such emergency: Provided manent emer- 
further. That upon approval of the Commission Son'aatho” 
permanent connections for emergency use only may 
be made hereunder. [49 Stat. 849; 16 U.S.C. 824a(d)] 








(e) After six months from the date on which this 
Part takes effect, no person shall transmit any electric 0< 

energy from the United States to a foreign country hlblted 
without first having secured an order of the Commis¬ 
sion authorizing it to do so. The Commission shall 
issue such order upon application unless, after oppor- figJ'JSSK.. 
tunity for hearing, it finds that the proposed trans- 
mission would impair the sufficiency of electric supply H * arln * 
within the United States or would impede or tend to 
impede the coordination in the public interest of facili¬ 
ties subject to the jurisdiction of the Commission. The 
Commission may by its order grant such application 
in whole or in part, with such modifications and upon co " 

such terms and conditions as the Commission may find exportation, 
necessary or appropriate, and may from time to time, 
after opportunity for hearing and for good cause 
shown, make such supplemental orders in the premises 
as it may find necessary or appropriate. [49 Stat. 849; 

16U.S.C. 824a (e)] 

Electric energy. (f ) The ownership or operation of facilities for the 

■aie. transmission or sale at wholesale of electric energy 

which is (a) generated within a State and transmitted 
from that State across an international boundary 
and not thereafter transmitted into any other State, 
or (b) generated in a foreign country and transmitted 
across an international boundary into a State and not 
thereafter transmitted into any other State, shall not 
make a person a public utility subject to regulation 
as such under other provisions of this part.. The State 
within which any such facilities are located may 
regulate any such transaction insofar as such State 
regulation does not conflict with the exercise of the 
Commission’s powers under or relating to subsection 
202 (e). [67 Stat. 461; 16 U.S.C. 824a(f)] 
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Section 303 of the Federal Power Act, 16 U.S.C. §825(b). 


provides in pertinent part: 


REQUIREMENTS APPLICABLE TO AGENCIES OF THE 
UNITED STATES 

A«*nci«of Sec. 303. All agencies of the United States engaged 

»ubi«t to pro- i n the generation and sale of electric energy for ulti- 
to acoountH. mate distribution to the public shall be subject, as to 
all facilities used for such generation and sale, and as 
to the electric energy sold by such agency, to the pro¬ 
visions of sections 301 and 302 hereof, so far as may 
be practicable, and shall comply with the provisions 
of such sections and with the rules and regulations of 
the Commission thereunder to the same extent as may 
be required in the case of a public utility. [49 Stat. 
885; 16 U.S.C. 825b] 






Section 313 of the Federal Power Act, 16 U.S.C. §8251, 


provides 


as follows: 


rehearings: court review of orders 
Sec. 313. (a) Any person, State, municipality, or 


State commission aggrieved by an order issued by the 
Commission in a proceeding under this Act to which 
such person, State, municipality, or State commission 
is a party may apply for a rehearing within thirty 
days after the issuance of such order. Th® application 
for rehearing shall set forth specifically the ground 
or grounds upon which such application >s based. 
Upon such application the Commission shall h 
power to grant or deny rehearing or to abrogate o 
modify its order without further hearing. Unless the 
Commission acts upon the application for rehearing 
within thirty days after it is filed, such application 
may be deemed to have been denied. No proceeding 
to review any orders of the Commission shall be 
brought by any person unless such person shall have 
made application to the Commission for a rehearing 
thereon. Until the record in a proceeding shall have 
been filed in a court of appeals, as provided in subsec¬ 
tion (b), the Commision may at any time, upon 
reasonable notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any 
finding or order made or issued by it under the provi¬ 


sions of this act. 19 

(b) Any party to a proceeding under this Act ag¬ 
grieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the 
Circuit Court of Appeals of the United States 20 for 
any circuit wherein the licensee or public utility to 
which the order relates is located or has its principal 
place of business, or in the United States Court of 
Appeals for the District of Columbia, by filing in such 
court, within sixty days after the order of the Com¬ 
mission upon the application for rehearing, a written 
petition praying that the order of the Commission be 
modified or set aside in whole or in part. A copy of 
such petition shall forthwith be transmitted by the 
clerk of the court to any member of the Commission 
and thereupon the Commission shall file with the 
court the record upon which the order complained of 
entered, as provided in section 2112 of title 28, 




was 



United States Code. 8 ®* Upon the filing of such petition 
such court shall have jurisdiction, which upon the 
filing of the record with it shall be exclusive, to affirm, 
modify, or set aside such order in whole or in part. 19 
No objection to the order of the Commission shall be 
considered by the court unless such objection shall 
have beeij urged before the Commission in the appli¬ 
cation for rehearing unless there is reasonable ground 
for failure so to do. The finding of the Commission as 
to the facts, if supported by substantial evidence, shall 
be conclusive. If any party shall apply to the court for 
leave to adduce additional evidence, and shall show to 
the satisfaction of the court that such additional evi¬ 
dence is material and that there were reasonable 
grounds for failure to adduce such evidence in the 
proceedings before the Commission, the court may 
order such additional evidence to be taken before the 
Commission and to be adduced upon the hearing in 
such manner and upon such terms and conditions as 
to the court may seem proper. The Commission may 
modify its findings as to the facts by reason of ad¬ 
ditional evidence so taken, and it shall file with the 
court Such modified or new findings which, if sup¬ 
ported by substantial evidence, shall be conclusive, 
and its recommendation, if any, for the modification 
or setting aside of the original order. The judgment 
and decree of the court, affirming, modifying, or 
setting aside, in whole or in part, any such order 
of the Commission, shall be final, subject to review 
by the Supreme Court of the United States upon 
certiorari or certification as provided in sections 239 
and 240 of the Judicial Code, as amended (U.S.C., 
title 28, secs. 346 and 347). 81 

(c) The filing of an application for rehearing under 
subsection (a) shall not, unless specifically ordered 
by the Commission, operate as a stay of the Commis¬ 
sion’s order. The commencement of proceedings under 
subsection (b) of this section shall not, unless specifi¬ 
cally ordered by the court, operate as a stay of the 
Commission’s order. [49 Stat. 860; 16 U.S.C. 826/] 
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